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real Property. 
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properly ſo called, which takes | in dre to Feud 
Property. © 
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N purſuance of the aka diviſion 

Jof Actions into thoſe founded on 

Contracts, or on Torts, I ſhall in the 


firſt place conſider Actions . on 
Contract. | 


Theſe form the Gti AQtions, 


iſt,” Of Aſſumpſit, or Actions founded 
on fimple Contract. 


Fat, Of Debt, in which Action, Mo- 
ney due under ſpecial Contract or Inſtru- 
ments under Seal is recovered. 


zdly, Of Covenant, which is founded 
on ſpecial Contract, or Deeds, and in 
which the ſum Rr is in the 


nature of Damages. 
We 


50 RA 
Fe : - . ” : * % 
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Tux Acriox or ASSUMPSIT. . 


A SSUMPSIT is an action whereby da- 
mages are recovered for the breach of 
any promiſe, contract, or undertaking. 


Theſe contracts are either expreſs or im- 
plied : both are equal grounds of this action; 
for the obligations of natural juſtice are equally 
ſtrong as the moſt expreſs promiſe in the eye of 
the law. . 


Aſſumpfit is of two ſorts: 1ſt. Indebitatus Slade'scaſe, 

fur , which in its nature is an action of 4 C. ga / - 
ebt, and lies in caſes only where debt would *' 
lie: 2d. A ſpecial affrmpfie, in which the da- | 
mages are not in the nature of a debt, but as a 
compenſation for injury; for in indebitatus afs Id. 4 Ref. | 
ſumpſit the plaintiff recovers not only damages 4 Co. 94. b. 
ſor the . ee loſs, if any, but to the amount 3 
of the whole debt; and thereſore a recovery 

in this action would be a good bar to an action 
of debt brought upon the ſame contract. 


In treating of this action I ſhall conſider it, 
1ſt, On the ground of che contract itſelf : adly, 
As the. contract has reference to the perſon : 
3dly, The pleadings and evidence: qthly; The 
verdict and judgment. | . 

: Of 


—F e 


1. Of Aſſumpſit, conſidered with refer- 
| ence to the Contract. | 


Under this head max be conſidered, iſt. On 
what contracts this action may be maintained: 
2dly, On what contracts it cannot be ſupported. 


Aud, 
rſt. On what ContraBtt it may be maintained. 


| Theſe contracts are either implied or ex- 
. preſs. Io 


1. Of implied Contract. 


Per Lord Aſumgpſit being in its nature an equitable ac. 
Mansfield, tion, it is a general deſcription of all caſes 
2 Burr. wherein it lies; that the defendant is obliged 
wort by ties of natural equity and juſtice to refund 
money which he may have received of the 
Plaintiffs, or to pay it, if the plaintiff has a 
legal right to demand the fame. It lies there- 
ore, | 


I % —⁵X ²˙ꝛ ⁰¹wuluöC TE 


id. n 1}. To recover back money paid under 2 
. miſtake, or through the deceit of the other 
% party.“ | 


As if an underwriter pay money on an in- 
ſurance of a ſhip ſuppoſed to be loſt, which 
afterwards arrives ſafe, he ſhall recover back 
the money ſo paid. 2 Burr. 1010. 


80 
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So where the plaintiff, being a feme ſale, Haſſer v. 
married the defendant Wallis, who was in truth pole" is 
married to another woman, he made leaſes of a 
her land, and received the rents; plaintiff after 
diſcovering the deceit brought indebitatus af- 
ſumpſit againſt him for the rents ſo received and 
recovered. 

« 2d. To recover money paid for a confide- 2 Burr. 
e ration which happens to fail.” . 


As where plaintiff had paid to defendant a Shove v. 
ſum of money for an annuity, the memorial Webb 
of which not being duly regiſtered in purſuance ;. Trg 
of ſtat. 17 Geo. 3. 26. it was ſet aſide, and Rep. 732. 
made void by the ſtatute; plaintiff, the grantee, 
was allowed to recover back the money ſo paid 


by this action. 


But where defendant "had joined the perfon Stratton 
who ſold the. annuity to the plaintiff merely as a Raſtall. 
ſecurity, but in reality never received any part 5. v. 47.8 
of the money, though he ſigned with the other Rep. 360. 
the receipt for the ,purchale-money, and the 
annuity was void under the ſtatute, not being 
regiſtered, it was adjudged that defendant was 
not liable; for plaintiff bad no equity on his ; 
fide, the de ſendant having received no part of 
the purchaſe-monex. 1 

So where plaintiff paid money to defendant, Brigg? 
on defendant's promiſe to make him a Teaſe of e, Palms 
land, and before the leaſe made defendant wass ? 
evicted, E recovered his money by this 

action, the conſideration not havin 122 
„ -OOOE SO 

| C4 9% 66:38; + J 


- 


4 „ MEFS 
4 3d. To recover mone 7 paid to one acting 
7 under or in purſuance or a void ' authority,” 


2 1 3 H. having letters of ann 
appointed defendant th attorney to receive 
money owing to the inteſtate, who received the 
fame, and paid it over to the adminiſtrator : 
afterwards a will appearing, the letters of ad- 
miniſtration were called in by citation and re- 
pealed, ind the executor now brought afſumpſit 
- againſt the defendant for the money ſo received 
and held well to lie, for the adminiſtration 
was void, and the attorney ated without an 
authority, and ſo an implied contract is aſd 
and the defendant chargeable. 


| BieR. New. So KR, a ſum was ordered We paid 
—ů % the High Commilſion Court by plaintiff to de- 
114 fendant, plaintiff was afterward allowed to re- 
Raym. 742. cover it back, becauſe ordered to be paid by a 
void authority, the action being brought after 


the Revolution. 


2 Burr. 4% oth, To recover money obtained from any 

201%. e one by extortion, impoſition, oppreſſion, or tak- 
« ing an undue een id the 426 s EE 
«c ation. ,-> 


Aitlyy. As where dur kad Net plate to 
48m. gry. the defendant for 20/. at the end. of three years 
came to redeem it, and tendered 41. being more 
than the legal intereſt for that time, the defen- 
dant. uſo to take leſs than 10ʃ.; | ans pf E 
paid, the io. aud had his goods, and now 
rought his action for the urplus above legal 
intereſt * extorted from him; and on | 

ma 


ASSUMPSTPT. 


-made, the court held the action maintainable 
for the money ſo obtained from him againſt' his 
conſent. Note, it was in this caſe objected; 1ſt. 


That the plaintiff ſhould not have paid the 


money, but have brought Mover ; but this was 


-over-ruled, as the plaintiff might want his plate 
immediately: 2dly, That volenti non it inj urid, 
he having voluntarily paid his money. Butz it 


was anſwered, that that only holds where the 
party has a freedom of — mo 5 
| "wy here he had not.” | LY 


'Bo ARCH plaintiff's bother was bake, 
and the was induced by an agent for the de- 
fendant who was a principal creditor, to give 6, 
bim 40%. to ſign the bankrupt's certificate, the 

money ſo id for that purpoſe was allowed to be 
-recovered ney in this action, as CO 


-unjuſtly extorted from the plaintiff. 


1 


% oth. This action lies to recover W ahhoey 10 
"« embezz/ed, or which any. perſon has been 
< defrauded of by cheating or otherale. ,; rey 3 


As where defendant was nurſe to a perſon on WAI v. 


* 4a . 
* Y * 1 


5 „„ 
= GB - * 
4 1 


115 | 
Smith -v. 
Bromley. 


8 


his death-bed, and when he died went off with Thomas 


the money he had about him, the adminiſtra- 


cover back the money ſo embezzled, by this 
action, as money had and received to the plain- _ 
*iff*s uſe; and Lord Chief Juſtice Parzer ſaid 
he would preſume a ſubſequent agreement, and 
the bringing the action is an admiſſion of 2 8 
«conſent to make a contract of it. | 


* # © 
\ : * a 
9 
3 ; "Ty 
q 9 . F 8 * — 
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« - 4 * N 
F'? F \ 
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Fog, 1.0. 
tor of the perſon deceaſed was allowed to re- P. II ut 


4 ec * 5 


, = 
T4 * 
_ 


* 
— 

» &* 
* 


r 
And the owner ſhall recover the property 
«:embezzled, though not in the hands of the 
en embezzling it.“ ls ay 
Farr 6,11, © » 2-446; 1 | = 

Clarke v. As was this caſe, wherein a clerk to plaintiff 

She & al. had embezzled notes and money of his to-a con- 

Con. 97. ſjderable amount, which he had paid away in the 

| anſurance of tickets in the lottery to the de- 
Fendant, which inſurance was contrary: to ſtat. 

12 Geo. 3. ſec. Jo 36. it was held, That as 

theſe notes and money were not paid bonn 
ae, but for an illegal conſideration, and their 
Aliglentity could be traced, that the real owner 
mould recover them. 8 


e 6th, If money has been recovered in conſe- 
*«-quence of any judgment or adjudication, if ſuch 
« was erroneous, und is reverſad, the money thall 
% be recovered back again by this action; or 
where the judgment has been in an inferior 
e court, where from the limits of its juriſdicti- 
ee on, the merits could not be aſcertained.” _ 


Feltham vi As where defendant levied money by ſeizing 
Terry. and ſelling the plaintiff's goods, under a juſtice's 
2 cp warrant, founded on a conviction, which con- 

Buller N. viction was afterwards quaſhed, it was holden 
F. tg. that an action for money had and received then 


_—_ lay for the clear money produced by the fale. 


ww 


"Moſes v. So where plaintiff had been fued in an infe- 

M*Farlane; xior court, and had matter of defence, which, 

| N if he could have pleaded, would have diſcharged 

Black. Rep, him, but which, from the nature of the court, 

219-8. C. he could not do, and fo had judgment there 
9 againſt 


a . 
* . ; ; 22 


a 1 b HBr 


againſt him, he recovered the amount of ſuch 
judgment by this action. 


BD. 2 


. 


1 2 f 5 
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"Theſe are caſes of implied e in 
which defendant, having obtained poſſeſſion 
of plaintiff's property, is compellable by this 
action to reſtore it. A fimilar obligation ariſes 
where. the law has given a claim againſt an 
one; in this action ſuch claim is IEP: 12 e 
ie. 8 8 8 


As 74 Kol ati : «ft. Ta perſon be- 
cc comes a member of any ſociety or compa- 
e ny, he thereby agrees to abide by all legal _ 
'« claims ariſing againſt him from the bye-laws 
« or local 8 of that ſociety to Is 5 
*« he belongs.” | | 


Therefore indebitatus afſu gbr w was | held to o le 
againſt defendant for 20/. being the penalty for- geonsCom- 
feited by the bye-law of the company for not pany YA. 
ſerving the office of ſteward in Pur uance of 5g Felſon. . 0 
38 bye-law. 5 er. ags. | 


So was the action held to lie for ſcavage, it Mayor of 


being found to be due in London by cuſtom. = London v. 
Sory. 


4 2d. And in general the implied Salbin of .. 3 


"5c every perſon to abide by any legal deciſion or | 
40 adjudication raiſes an implied contract, which 55 . *- 
is the foundation of an gſumgſt.“ 1 


Therefore, where by an ack of einm Bel e Bus. 
power was given to commiſſioners to divide rowes. C. B. 
common fields, and to make ſuch regulations Eaſt. 48.3. 
N as they ſhould think fit, they awarded * — * 

chat | 


ASFSUMPSIT. 
that all proprietors, of ws allotted to them, 


which had been ploughed or manured ſince any 
corn had been reaped, hould pay to the perſon 
who had manured it four ſhillings per acre, 
eneral ee Wen was held to lic 

It, 14 32 21 


Req e gene num, feu was held to li 
Bil. 27 G. For tolls. C7 47 FIT F i : , 92 

3. T. Rep. ; | 
-618, | 
| Mayor of 80 for [one pts 2 eee 
Exeter v. lies. | 


Trimlett. 


Mur s. 4 VN — 5 Mg the law has given to a 


« perſon certain fees or rewards for his em- 
« ployment or trouble, in this action they are 
« OS, 


i Wilbam | As PLES plaintiff 3 in "Wis ation L 
v. Bignall. the fees due to * as Uſher of the Black / 


- 2 8ira, 7474 Rod. 


Duppav. So the 1 being knighted were re- 
— covered -againſt-.defendant by the uſhers and 
Les daily waiters to the king. 


— 4 So where one was named a commiſſioner to 
Ton. Sal examine witneſſes in a cauſe out of Chancery, 
233% _ and officiated e he recovered his fees 


in this action. 


In this form of action Attornies:recover their 
fees; as to whom it is enacted by ſtat. 3 J. 1. 

99. ſecs 1. that every attorney © ſhall give to his 
clients true bills of all the charges of ſuit 


Ss 


* 


ASSUMPSIT. 9 
« under his own hand, before he can 3220 
« his client with payment thereof.” 8 


J ͤĩ ?³m OI NP; 


And by ſtat. 2 Geo. 2. 23. 1 22. « No a at- | 
« torney or ſolicitor ſhall maintain any action 
« for fees or diſburſements till the expiration | 
« one month after he ſhall have delivered to 
« the party a bill of ſuch fees, &c. written in 
« a common hand and in Englifþ (except law 
„ terms and names of writs) and in words at 
„length, except times and ſums, and ſub- 

« ſcribed with Is proper Bandy” e 

1ſt. If an attorney bringe 20 e als Ks mes 4s. 1 
bill, the court will ſtay proceedings till he has Clarke. 
delivered a bill to defendant ; for before that, * 
under the ſtatutes, he cannot maintain an ac- 
tion. 


zd. If the e hs in + th in- Brickwood 
Ferior courts, defendant cannot take advantage v. Fanſhaw. 
of the ſtatute, that no bill has been delivered ; for how. 96. 
the ſtatute is confined to buſineſs done i in the 

courts above. 


15 Though the ſtatute is a good t to an g. C. San. 

indebitatus afſumpſit: generally, yet to a ous 86. 
promiſe or /emul computaſſet it is no piles. "eps | 

. [ 3 

4th. The ſtatute does not Buy” to biknef ndl un 4 

done in conveyancing, nor to the executor of an 123. 
attorney; and it may be given in rel on — | 
the general iſſue. 7 © Show. 338. 


th. The court wit not ſtay EF” on an Gregg: 
a bill, nor refer it to 0 Maſter, 5 the caſe. Salks 
5 nels, 


* 
2 

4 — 
89 


N | 
5 5 AM s 
r or at leaſt part of the biifineſs, has 


been done in the court where the action is 


"Williamsv, / Gth. And where an attorney has furniſhed 
Frith. his bill, and the client does not refer it to a 
Dougl.188. Maſter to have it taxed, but he drives the at- 
to an action, the defen ſhall not be 
admitted before a jury to queſtion the reaſona- 

bleneſs of the items contained in the bill. 


4th. „ Wherever the law has impoſed any 
ee duty upon a perſon, and given him certain 
c 'allaxwances ar charges for it, he ſhall recover 
_,_'* them in this ation,” be dt 


As where by ſtat. 22 Cor. 2. c. 11. . 21. it 
is enacted, That the rates for cranage and 
« wharfage on the river Thames ſhall be aſſeſ- 


94 
l 


el allowed by his Majeſty and Privy 
e ri Council, and no 7h; Ji be taken, and obliges 


Ce wharfingers under. a penalty, not to refuſe to 
C ſuffer any goods or merchandize to be landed 
« or ſhipped at or from ſuch wharf.” _ 


Sterens v. Cranage and wharfage may be recovered in 
Coſtor. . e but the duty muſt be performed within 
Dar. e ſtatute in order to create a debt, and there- 


. fore it is to be paid only for goods actually land- 


148 ed, and for which the wharf has been uſed; 
8.C. not for goods taken from on board the ſame 

veſſel and carried off in lighters while the lay 
A at the wharf. | Fer 


4. „ Theſe are the moſt material grounds 
s of this action ariſing from the N of 
2 2 4 f 60 | 2 


ASSUMPSIE. - 9 
law: I ſhall now proceed to ſuch as ariſe | | 
more properly from expreſs undertakings.” * 


| 1ſt. + The fa 3 hall. qonftes are Warp wit. 
8 de. 


. 


3 


This action founded on ſales may be either 

at the ſuit of the vendor for the price of the 
thing ſold, on the expreſs, or of the vendee to 

ecover back the money he has paid, ſome de- 

ect appearing in the thing ſold, or fraud in the 
vendor on the implied undertaking. | 441 


For, iſt. te if a contract is made on ATTY it 

is always ſuppoſed that the vendor has a good 

title; if therefore there is any coricealment 
cc of the circumſtances affecting the title, and 
vendee has paid the purchaſe money, he may 
&« wave the bargain and e b 15 e hat. 
ce ney.” | i 1 5 i 


As ders defendant; * was an „ Borough x Ve 
had fold an intereſt in land, for which the plain- pum 
"8 tiff had made a depoſit of 50 1. But upon an * 
coObjection to the title and the want of diſcloſure © 
| of ſome circumſtances, the plaintiff declined 
going on with the contract, for ſufficient reaſon 
in the opinion of the court. In conſequence | 
of which, l recovered back the Wen | "id 744 
ſo made. 


Dat i folk cafe where the tld font wud SA 
the perſon who had become the purchaſer can 77 
only recover back his depgft, with intereſt, not Rep. 108. 


,9 
* ASSUMPSEIT. 


any farther damages for the ſuppoſed: loſs of a 
good bargain, | | ; 


Borough v. Note. In this caſe it did not appear that the 
Skinner. auctieneer had paid over the money to his prin- 
1 255 cipal. But the court ſeemed to be of opinion, 
that the auctioneer fhould not part with any de- 
oſit fo made, till ſuch time as the ſale ſhould 
be finiſhed and compleated, and it ſhould appear 

in the event to whom it belonged. 1 


4 This was the caſe where there was no poſ- 

e ſeſſion delivered to the vendee of the thing 
« purchaſed. If poſſeſſion has been given, this 
ce action will not lie unleſs the goods ſo pur- 
ct chaſed have been returned, for then the con- 
c tract is at an end and plaintiff may fue for 
« the money.” 7 


Towersv. As where plaintiff purchaſed an horſe and 
Bennett. 4 chaiſe, for which he paid nine guineas, and it was 
| * 26 agreed at the time of the ſale that if the horſe 
G. 3. B. R. did not pleaſe the wife of the plaintiff, he ſhould 
be at liberty within three days to return him. 
Within the three days he did return him and re- 
covered back his money. , 


% But where the contract is ſtill open no 

« action will lie.“ . 
Weſton v. As where plaintiff purchaſed a pair of 
dee horſes for ſeventy guineas from defendant, but 
vl- a3. which he undertook to take back if returned 
within a month. 'The- plaintiff did return the 
firſt pair within the month but took a ſecond 
pair; theſe he alſo returned and took a Ann 

| w 


in,, ͤ he 
which he alſo offered to return; but defend ent: 
refuſing to take them, he brought hie action 

for money had and received, and held not to lie, 7-4 10, oY 


f = © 4 : er t 
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ad e So when a purchaſe is made, if the mo- Anon: 
ec ney is paid and the thing contracted for is not 1 StA. %%% 
« delivered, vendee may recover back the mo- 3 
et ney ſo advanced in this action, this difafrmw - 
; « ing the bargain; otherwiſe, hen the bargain's Black. _ 
poſ « is made, the property of the goods: is tranſ- Com 448. 
( ferred to the vendee and that of the price to 


* 
* * 


pre. « the vendor; and for that he maß maintain 2 
pur- os A even before delivery, provided „ 
for N have been ſettled.“ „„ e, 


iſt. If the vendor takes upon himſelf. the Veale v. 
delivery of the goods purchaſed to the yendee, Beule... 
"oy he ſtands all riſques ; but if the vendee points Ger. Age Fe. 


$28 % 
24% - 
"I 


cnt out the particular mode of conveyance ß; 


ld which the goods are to be ſent, and vendor 
in. ends them according to ſuch directiop and tbex 
1 miſcarry, vendee muſt ſtand at the 10 ſs6. 


W 
© 


2d. By the ſtatute of frauds 29 Car.:2.c. 5 . 
\ mo L. it is enacted, „ That no contract for he e 
« ſale of any goods or merchandize for he 
« price of 101. or upwards ſhall be good, un- 
ot « leſs the buyer accept part of the goods ſold 


but « and. actually receives the ſame, or gives 
ned « ſomething in earneſt to bind the bargain's 
the ec or there be ſome note or memorandum in 


ond « Pal e of the ſaid bargain, made and ſigned 7 
. CC . =. | , . 
** 0 Parves or et Oe EE | 


C I | Under | 


„. lber 
Under this ſtatute it has been adjulged, 


Clayton v. 1ſt. et That it extends only to caſes wherein 
Andrews. dc the ſeller is to deliver the goods immetiiately 
110%. „ and the buyer immediately to pay for them, 
de that is to contracts executed, not to caſes 
« wherein the contract is executory and the buy- 

* E er is to be furniſhed wich the goods in future 
24 &« and then to pay. 


Towers v. As where defendant beſpoke à charior, and 
pir J-Ro- when it was made refuſed to take it: and on an 
1 8tra. 506. action brought for the price pleaded that there 
l was no earneſt or note in writing, and fo chat 
the contract was void under the ſtatute of frauds. 
- But it was ruled that the ſtatute did not extend 

to executory contracts of this nature. 


—— —kb — — EE 


2d. * Goods fold at public auctions are not 
« within this ſtatute, that is no earneſt or note 
«in writing between the parties is Yequired.” * ; 


For where goods at an auction were knocked 
don to defendant and his name entered in the 
*  auCtioneer's book as the higheſt bidder; and he 
came next day and ſaw them weighed ; but 
failing to take them away, the auCtioneer reſold 
them and then brought this action for the price. 
He pleaded the ſtatute of frauds, but it was rul- 
ed, that the auctioneer was to be conſidered as 
agent for the buyer as well as the ſeller; and 
at as ſuch ſetting down the name of the buyer, 
the price, &c. was a ſufficient memorandum in 
writing within the ſtatute. 


. 34. It 


rr 


the. purchaſe money was. deꝑoſited, an 


A ir ng 
zd. It was decided in this caſe, 1ſt. That Langford 
Ir only binds the bargain and gives the par- f 5 
to demand; but a demand without > Walk. 113. 
e of the ma! 10 is void, for the mone x 
muſt be paid at the taking away of the goods, 
as no other time for payment is appointed. 
24, That after earneſt given, the vendor cant 
not. ſell the goods without a default in the 
vendee; and. therefore if vendee does not come 
we pay for: and 8 aua AA goods, the "64 
ht to requeſt him ſo; and if he ner 
le s, the 5 70 — ſel them again in conve- 


ny time after. 


And whatever ſum is paid for . is to Pordage 3 
be, deemed part of the price when the — IO Cole. x 
come to be paid for. Saund. 319. 


Ah. © But where a depoſit bas been, made, 
« jt ſhould ſeem that, if vendee does not per- 
form the bargain he ſhalt forfeit ſuch dent 
% which-is the ule in equity,” { 


Tor where on a ſale. under a decree, 1 part of gaville . 
Rerwards refuf n N EEG © Poke. + 
aiterwar retuling to c eat. t urcna A 
the vendor filed bi bill > pe Maine” W 
of the money and perfeck the. ſale; the cqurt 
allowed the, defendant (the vendee] to forfeit 
bis depoſit, and 88 e ORR 


| intended ta be purchaſed 


And Note, That when a perſon ſends an ar- Berwell = 
ticle ta: an. auction which. adyertiſes to [ell to Chriſtie, 
the belt. bidder, with orders not, td, have it fo ſold Ver an 


SEE" dice: am action. will not lie 


againit 


, a 


Per Lord 
Mansfield. 


> A 24 * ; 
Ass UNS A 


againſt the auctioneer if he ſells it at a price leſs 
than that ſo mentioned, as ſuch dealings are a 
fraud on buyers; but it is otherwiſe had he or- 
dered it not to be ſet up under ſuch a price. 


th. By the ſame ſtatute 29 Car. 2. it is fur- 
ther enaCted, „ That if the goods are under 
« 10/. value, if they are not to be delivered 
« within the year, no contract or ſale of them 
cc ſhall be valid, except there ſhall be a note in 
« writing ſigned by the parties or their agents. 


zd. The next ground of afſump/it on expreſs 
contracts, I ſhall conſider is that ariſing from 

25 Magere. 1285 

Nr Aſumpſtt will lie to recover a wager fairly 

& won, and ariſing on a contingency, the 


Cowp. 38. * event of which is then unknown to both 


ee parties, but it muſt not be for a blind to an 


„illegal or an immoral tranſaction, or to con- 


cc ceal-ſimony, uſury or bribery; nor muſt it 
« be inconſiſtent with the ſound policy of the 
&« ſtate to ſupport it.” | > 


rſt. It is efſential to a fair wager that it is 
cc contingent, and the event unknown to the 
« parties at the time of laying the wager ; for 
« if either fide have a certainty of winning, 


“ the wager is void.“ 


Lord 
March v. 


Pigot. 5 


As where the wager in queſtion was between 
two young men on the longeſt life of their re- 


o 


Burr. 2803, ſpective fathers: in fact, at the time when the 


wager 


4A Rr 
Nager was laid the defendanb's father was dead, 
de haxing died the ſame dag. on. which, the wagen 


2 as; made; but at fuch a diſtance, chat the event. 
ould not be known for ſome days after. De- 2 


endant refuſed to pay on the grotind that it was - 
mpoſſible he: could: win: his: father» Being, en 
dead, when the wager was made, and: ſo that 
as he could not win, he was not bound to pay. 
But it was held that the event being unknown, 


" Hat ip was a fair wager, and plaintiff had: judg 
= 4 er ti | 2 7 
in | 


dd where-the wager-was that-a deeree of the Jones . 

ourt of Chancery would be reverſed: in 1 

Lords on appeal, and the defendant. attempted f 7. 
to evade payment. iſt. By aſferting that the 

wager was not fair from the circumſfance that 

te laws are poſitive, and certain, and ſo the 

vent not wr re ee er. improper 

aud diſgraceful. and. lt princiꝑle, ta ſup- 

poſe that. a deciſian vo tale e. 8 

Sto right, and therefore that the court would not 

ſupport. it. But. it. was held to be contingent | 

„ he queſtion being clearly doubtful, 2dly. That . 

it {Wt ws. neither impraper nor cantrary-to princi- | 

e ne, and! plaintiff recavercds. „ 


2d. % The ground of the wager, muſt, not; 
be an immoral or indecent tranſattion, for ſuch | 
cannot be recovered,” : 


. As where the wager was upon the ſex of Da Coſta v. 
30 of Mademoiſelle 'D'Zn, the action was held not Jones. 
to lie. 1ſt. Becauſe it affords an open. to inde- . 729. 
cent and improper. evidence. 2dly. Becauſe the- © / 
peace and character of a. third perſon is mate- 
f 2 2 rially 


n 
— 
e 


Term. Rep. For ſo it might be made a means of bribery at 


Iyral v. ariſe from play. For where the wager was that 


ene 
rially injured by an inquiry in which ſuch per- 

is not concerned, but by the voluntary 
acts of two unintereſted perſons is brought into 
queſtion. RS 5 

3d. « Neither muſt it be a cover to an illegal 
« tranſattion.” 1 5 187 „ 5 | 


Allen v. As where the wager was between two voters 
ria on the event of an election then depending. It 
G. 3. B. R. Was adjudged that the action would not lie. 


36. the election. But had the perſons not been 
voters it might have been otherwiſe. WF”; 


- 4th. « And a fortiori wherever the wager is 
cc itſelf illegal, or ariſes from an illegal tranſ- 


« action, it is not recoverable. Such are the : 
«caſes of wagering policies” ; 
Such alſo are wagers founded on gaming, 
which are avoided by ſtat. 9 Ann. c. 14. | 
But 1ſt. Under the ſtatute the wager muſt 


a «SS ous wth. 


Longbo- a perſon would not run four miles in —_ 
nam, - . 2 . 
2 Wil. 36, One minutes; this. was adjudged not to be wi 


in the ſtatute ; for the perſon. by whoſe means 
the wager was won was not playing. 


2d. « So where the wager was not on the 
« event of the game play d at but on a collate- 
N . 6c ral matter.” 4 


Pope v. St. As where it was on the move of a man at 
1 back gammon, not on the play. It was ad- 
34. Judged to be recoverable in this action. 1 


* 


- 


IIe 17 
And Note, that to recover a wager indebitatus Borey v. 


ſumpfit will not lie, but a ſpecial aſumpft. For Caſlemain, 
deb. aſſumpfit lies only where debt will. x Ruyro: 
147558 | Caſe, Salk. 


3d. « A third ground of this action is that for 23. 8.P. 


* * 


TY 2 Uſe and Occupation. 581880 15 | . 


« Which is given by ſtat. 11. G. 2. c. 19. 
which enacts /. 14. that where the agreement 
is not by deed, the landlord may recover 2 
reaſonable: ſatisfaftion for the tenements oc- © 
cupied by the defendant, in an action on the 
caſe for uſe and occupation; and if in evi- 
dence on the trial any parol demiſe, or any 
agreement not by deed appears wherein a 
certain rent has been reſerved ; the plaintiff 
«© may make uſe thereof as an evidence of the 
« quantum of the damages. 5 


And where there is a note in writing expreſ--Prefton v. 
ſing the quantum of the rent, no evidence of a Morceau. 
parol agreement for the payment of any greater 13 | 
rent than is therein exprefled ſhall be admitted: jp 
for this would elude the ſtatute of frauds. - 


ſt 
it 
2 
be 
8 


Before this ſtatute, rent was recoverable onl "Green v. 
vy action of debt, for at common law aſumpſit Flarrirng- 
e would not lie for it. . Why: ; 2 


And by /. 15. ſame ſtatute, If any tenant 
for life dies before or on the day on which 
any rent was made payable, upon any leaſe 
«hich determined with the life of ſuch tenant © / 
«« for life, his executors or adminiſtrators, may 

in 


„(  AFLUKPDLIT. 
4 in this action recover. againſt, the: under te- 
c nants ſuch. a. rateable. part of ſuch rent as. 
would be, due to che tenant for life for: the 
« time he lived. | 


Paget v. In Chancery, Lord Hardwicke decided, that 

uu When tenant in tail made a leaſe for years, and 

died a week before the rent became due, u- 

out iſſue, that his executor was intitled-to an ap- 

partionment of the vent. For though tenant for 

life only is mentioned, yet he as to this is as te- 

nant for life. Ini the: ſame : caſe Lord. Hardauice 

was of opinion, that tenant ſor years: determina- 

dle om lives, was within cha miſchief of the ſta- 

Howell v. tute. Sn where a. wife = an — 0 y ſo 
'Hanforth. panate- maintenance, payable quarterly, and dic 

* 6. tho middle of: the Mmarter, the annuity it ex, 

Huald ſhouldibe-appartioned; For anmuities: como 

uuhin the+meaying: of tho ſtatute. 


4th. The next claſs of expreſs contracts which 
as tho foundation ofe this aftion.ariſe.om 


Au ef Exclungerand Promiſſory Nuss. 


1 ſhall conſider under this head, 1. What bills 

an notas are. of a negotiable-nature, 2. In what 

manner negotiated. 3. The acceptance of bill“ 
of exchange. 4. The proteſt, 5. The nature 

z0f payments by bills or notes. 


cue „„ — —_. 


TR 8.8.07 * | 4 
1 
4 


2 l 


- f what Bill 5, Naw ar of e. 175 


NS + 


7 


Bills of ks drawn in "the uſual form | 
pf being ec payable to A. B. or order,” were at 
all times negotiable by the cuſtom of mer- . 
hants; but promiſſory notes were firſt made 448 
ſo by ſtat. 3 & 4 Ann. c. g. ſ. 1. which enacta, 

« "That all notes ſigned by any perſon promiſ- 

« ing to pay to any other perſon, or order or 

« bearer, the money mentioned in ſuch note ſhall 

( be aſſignable over by indorſement as bills of i 

| cc exchange are; and the indorſee may maintain 

cc his action on ſuch indoriement.” - And A, 


ift. It is ſufficient if the note is ID * 
« A. B. promiſe to pay, & c.“ without bein ins. 
ſeribed A. B. though the words 155 icy ſtatute: are * N 
ſigned by ſuch perſon. | 


PE WT Te is ont, Os gk TOS Ob 


war” 


And ſigning by, pins bis ping is a fu. Elliot v. 
ficient ſigning within the Ritute. 2. -_--.; r, | 
2d..< No Nei notes are negotiable, but 
« ſuch as are for the payment of money ab/o- 
*« lutely. For if they depend on a ee 
„they are not an J 


15 Tharaforg a promiſe to pay þ after dl Beardfley | 
fFendant's marriage, is not a negotiable. note, for *. 1 
defendant may never Made ang lo mY note is 55 725 
contingent. OSS Fob: : "Ne 

2d. Therefore notes in tbe pgs are Smith onde 
not negotiable, as a note promiſing to pay or Beckm. 4 1 


wer 759k 


| 

' 

: : 
4 


Peake. 


22 AS8SUMPS8SI9T. 

NN deliver an horſe, or to pay if J. S. does not, 
are noþ negotiable notes; tor thæ note becomes 
a nullity by performance of the other part of 
the alternative. 


Moore v. 3c. — be Sov'the payment of 
Yaubale. | 4 money.” Ae a promiſſory note. 3000. 
bt op to Bi or · order, in three good Bof led Bonds, 
Buller N. is not a. negotiable. A ſtatute. 


4 «But whore, notes are to become pay- 
able on an event: which: wilt certainly happen 
© and take effect in future; they are then ne- 
Dock v. 4 gotiable. As. where the note was for the 
Dedham. payment of money. n weeks after. the death of 
fendant's father: it was held a good W 
= > note, for tho event is certain. 


Roberts v. But a note · in theſe words, & I promiſe to pay 
J. on the death of George. Henſbanu, law he. 
323. aue me fo much, or I am otherwiſe able,” 
held not to be negotiable For it is unn 
tain whether G. Ale will leave him fo 
—_— or that he will be able. . 


4 Bur. 


And ſb > note at ſix ſd eontingent may, by 

6 fubſequont words, become. poſitive and ne- 

C gotiable; as, if a 529. was drawn by an in- 

— . er. to & when he comes of 


that would eb negotiable, on account | 


wt we ww away _-) 


yn = ©. 


«home 987 ugeortaingy- of the event; but When it is. | 


added, & or. his eqming of age“ vis. © 12th | 
une 1750.” there the time is "Tpecifiee and it | 


£5 a certain debt, folvendum i in futw 4. 


K ji £5 Ws gth. © Fur 


FUF 9 
3th. “ For che whiePtainty bf "the that when 

the note beromies Paydblr, toes not Yeſtroy its 
negotiable nature; for ſuch is the cue of all 

notes payable at ſome time after ſight, as 
they ate fir to be tendetett; fo in ti caſes 
now quoted, ad in thife of the fame natute“. 


As Where it was to pay tn the verehrt Evans v. 

ages on the paying 7 bib F "the Nach Under | 
ch was held a negotiable note, Andrews v. 1 Wil 
rattklin. 1 Siva. 24. S. P. For the paying off 252, 


6th. (No expreſs form of words is neceſſary 
to conſtitute a good and negbtäble note, 

provided it amounts to an abſolute prömiſe 

10 pay.“ 8 ; 3% a i 

As a note promiſing o be accountable to J. F. Morris v. 
order, or for the debt of untither (1 Gra. Lee. 

64.) is negotiable. | e gy 


So acknowledging to have received certain notes, Chadwick 
and to be indebied in the 'balanee, which the eee 

aker of the note promiſes to pay, is 2 go⁰ 17 
and negotiable note. eee 


"= 3d. So alſo bills exchange muſt be for the 
f Payment of money abſolutely in order to be ne- 
it MWotiable. As 1 | | | 


z BY ft. Where the bill of exchange was drawn, Jenny 5 
+ pn the monies in drawee's hands belonging Herle. 

o the proprietors o the Devonſhire mines, be- * Stra. 597. 
ing part of the conſideration for the purchaſe 
of the manor of Ve Buckland, © This Was 
held not a negotiable bill of exchange: for 


cc it 
* 
- 
; 


„ 48 8H s. 


3 3 Wit 08. 


Jocelyn! 80 OS the bill was 8 by an x officer 


| » hom, 76 quarterly half pay, to be due from the 24th of 


4 it is charged. out of a particular fund whi | 
% may not anſwer, and ſo. od bill is not Pay 
.« able at all events.” | 


Dawkes v. 80 where the, note was © fo pay out 1 Willia 
Ld. vs 11380 Stewart's money as. ſoon as received.” This wa 
3. adjudged not to be a negotiable bill of exchange, 
on account of the G ORE R: of the fund or 
Which it is dran. 4 


A 


on his growing ſubſtance. It was PInaget, not 
nego winnie for the ſame-reaſon.. 


ad. « But where a particular fund. is ment 
« oned, z it that is one that will certainly anſwer, 
« the bill is Ma which f is drawn on its 
« credit.” | 


2 Str. 391. 


MLeot v. As where it was drawn by an officer © on bi 


June to the 24th of September, by advance,” 
this-was held a good bill of exchange : for the 
half pay is a certain fund, and it is only a direc 
tion to the drawee out of what fund he i is to be 
reimburſed, but the money is e on the 


credit of the perſon. E 


* 


ek . Aw 4a oa 


zd. But, « a bill 45 exchange negotiable at 
| « firſt, may by the indorſement be reſtrained 
from being further negotiable.” - 


ther i ee 


Bank of form of negotiable bills, payable to one Meſtue or 
— gt order, &fc. < ſent it to the drawee with this in-! 
44 ara trol &« the within bill muſt be credited tu 

oi the | 


488 UM PSI. 25 
the account of Dahl,” Dabl being indebted at 

at time to the drawees. 'This indorſement 

Fas . to reſtrain the bill from being ne- 

otiable, though drawn in that ſhape at firſt, 

y limiting it to be appropriated to a particular 


durpoſe. 


4th. So a bill of exchange payable to a per- 3 Wil 211. 
ſon only by name, without the words ar order, 
s not a negotiable bill. 


4th. © Theſe are the caſes which have occur- 
red and been decided on the particular natures 
of promiſſory notes and bills of exchange: but 
© there are certain caſes: common to both, in 
« which neither are negotiable : that is which 
« are founded on particular circumſtances which i 
4 ee to avoid all notes or bills of ex- 
« change whatever.“ 


1 of As 1ſt. Where a woman during coverture Lloyd v. 
©; WH gave a note of hand for a ſum of money. It Lee. 


was * void ; and though in this caſe na 


a r huſband's death ſhe promiſed to pa 
it; it was held not to eſtabliſh the note, which 


—— 


was void in its creation. | 

# 2d. So where a bill of exchange was given Lowe v. 
on an uſurious contract, viz. for 200. for goods Waller. 
of the value of 1177. the reſt of the ſum being * 
on an uſurious conſideration. This bill of ex- 
change, though indorſed over for a valuable 

= conſideration, was held to be void in the hands 

of the indorſee: for it was Void ab initio on ac- 

count of the uſury. 


D 3d. 8o 


26 


Bower v. 


ASSUMPSIT. _ 
zd. So where a promiſſory note was given, 


Brampton · For money lent to the defendant knowingly to game 


2 Stra. 
1155. 


Smith v. 
Boehm 


change is of a negotiable nature, it then onl 
can be indorſed over to a third perſon, we ſhall 


head . . 


with, by one Church, who indorſed it over to 
-plaintiff for a valuable conſideration, it was 
held that ſtat. 9 Ann. 14. having declared ( all 
« notes, whereof the whole, or any part of 
cc the conſideration, was money knowingly 
« '[ent to game with, to be void to all intents 


ee and purpoſes whatever; and this note being 


of that deſcription, it could never be recovered 


in any hands whatever, 


Note, it is neceſſary to attend to what notes 
are negotiable, and what not; for if plaintiff 


25 Rep. declares on « note of hand under ſtatute 3. 4. 


Ann. g. and has judgment, and it afterward 
appears that the note was not negotiable, judg- 


ment will be arreſted. | 


416 bar Matiner Bills of Exchange or pro-/ 


miſſory Notes are negotiable. 


This is either by, or without Indorſement. 
And, | 
a. 


iſt. When a promiſſory note or bill of ex- 


therefore conſider the decided caſes under the 


9 


* 


Indenſement. | 
This head may be divided into, 1ſt. Who 


may indorſe: 2d, In what manner an indorſe- 


ment 


ASSUMPSIT. on ae. 
nent ſhould be made: 3d. The effect of the. 5 
ndorſement. 08. . „ 


4 —. „ Y 


iſt. The payee of a bill of exchange, or. 
the perſon to whom the note is payable,. mult, - 
from the nature of the tranſaction, be the firſt 


indorſer. 


2d. If à note is made to a feme covert, ſhe-Connor v, 
cannot indorſe it; for the right is veſted in the Martyn: 
huſband, and he alone can indorſe it. So if it . 
es was made to her when ſole, it is the ſame; if Act! 
if he afterward marries, the hu/band muſt indonſe 
4. the note. For being perſonal property it be- 

d I longs excluſively to the huſband. _ 

25 . 5 1 TE 

zd. (c So by the cuſtom: of merchants, an Rawlinſon © 
executor or | adminiſtrator may indorſe aver a note Morag $5 
er bill of exchange, for the whole property is ei 185 

„in them ; and the note or bill is in its nature 1260, 8. C. 
aſhgnable.” | ; 


k 80 a bill of exchange may be indorſed 7 an King v. 
executor or adminiſtrator as ſuch, and be ſued Thorn. 
under by. ſuch executor or adminiſtrator ; as in "x 5 Fo 

; payment of a debt due to the eſtate of teſtator. Term. Rep. | 


ö ox anteſtate. N ee, . 


2. In what Manner the Indorſement is. ta be made. 


It. By ſtat. 17 G. 3. c. 30. All notes of hand, 

&« inland bills of exchange, or undertakings, . 
6 for 51. being negotiable, muſt be ſigned or. 
8 | s atteſted 


6 and addreſs of the perſon to whom it is pay- 


488 UMP SIT. 
« atteſted by one witneſs; and alſo the name lon 


t able be inſerted; and every indorſement 
c muſt ſay, „Pay the contents to A. B. or or- ¶ pre 
« der, or ſuch note is void.” | 


| 24. © The uſual mode of indorſing a note or - 


„ bill is by theſe words, Pay the contents to W. 


46% A. B. and ſigned by the payee. And ſuch 
« indorſement transfers the property to A. B. 


C 80 alſo my a bill or note be indorſed by a0 
- « a blank indorſement- of the name alone; but 


te there muſt be ſome evidence that it is taken by 
« the indorſee as property: for the mere in- P. 


% dorſement of the name does not of rſelf 0 


Clarte v. 
Pigot. 
1 Salk, 1 26. 


put his name on it. 55 S. got it 3 but 


Lucas v. 
Haynes. 
Balk. L139. 
3. 


above, he took the note to receive the 2 
lay. 


* transfer the property in the bill or note.” a 


As where plaintiff: having a bill of exchange 
payable: to him or order on defendant, ſent it 
to his friend J. S. to get it accepted, having firſt 


it not being paid, plaintiff brought his action 
againſt the defendant; and it was contended 
that it would not lie, the property being trans- 
ferred to F. S. But Holt Ch. J. held, that 25 
H. had it in his power to act either as indorſee 
of the bill, by writing to that effect aboye 
plaintiff's name, or as his ſervant by writingan 
acquittance to defendant above it in like man- 
ner; that not having written an indorſement 


as ſervant to plaintiff and ſo the action 
And therefore where in the action by the 


payee, the note being produced, had his name 
_ 


Pr 


2 * * 


ASSUMPEIT. 29. 


on the back of it; and it was inſiſted, chat that Theed . 
as an indotferment. The judge allowed it to geting 
be ſtruck out in court, for SEE in . e e 


property was transferred... 


3d. A bill of exchange cannot be Indorſe@ 1 over Hawkins v. 
Mr a. part of the ſum it is drawn for, for that _ 
would ſubject the drawer or acceptor to ſeveral ꝝ "Fara 66. 
actions, upon a contract which is intire. But Salk. 5 
the holder may have his action ſor part, if he 8. C. 
acknowledge ſatisfaction for the . 15 


Therefore though: the 4 has . Johnſon v. 

part of the money from the indorſer of a bill 1 dc 
5 exchange, he may, nevertheleſs, have his * 
action againſt the drawer of the bill for the 
whole amount of the bill, and the indorſer have 

his remedy; for ſo much as he has paid, againſt 

the indorſee; for if the action was broug t by 

the indorfee only for the reſidue, the indorſer 

who paid him would have his action againſt. 

the drawer for the part he. ng 5 and fo- 
multiply actions. 


3d. We are to conſider the nature: and er, . 
70 the indorfement. =, 


Int; „ The indorſement always follows che 
Gaatues of the you or note ſo indorſed 2 


8. C. 


ES A1 5 nego- 


30 4 dur 


negotiable? © and the caſe is the ſame of pro- 
4 miſſory notes. 5 W 
Acheſon v. For where the plaintiff declared on a note tte 


Fountain. indorſed 10 him or order, and on producing the 

Sta. 557: note, the words or order in the indorſement 

| were wanting. It was adjudged no variance, 

More v. for the note being drawn originally payable in At 

Manning. that form, the want of thoſe words in the in- 

Com. 37% dorſement did not alter its nature, but it re- 
mained negotiable in the ſame form ſtill. 


ad. „ An Indorſement to a | perſon's order, . 
ic is an indorſement to the perſon himſelf.” lef 


Fiſher v. 8 a bill of 1 was ing 
oc 8 us, the ee, „ pay the contents 0 the 
9 1 v. les 76 Me. Fiſher,” 2 he brought his 
action as indorſee, to which there was a de- 
: murrer, the indorſement not being % himſelf 
in perſon : but it was over-ruled, as this is the 

uſual form among merchants. | | 


* 
* 
5 
- 
9 
- 
7 
* 
* A 


"2 


_ 


8 


Smallwood . 3d. But the indorſer of a bill of exchange 
v. Vernon. may charge himſelf with terms different from 5 
2 Stra. 478. the tenor of the bill, ſor he is as a new drawer, " 

and may be declared againſt as eg, ö 


4 
” 
E 
1 


8 
£ 


pay according to the terms of the indor/emggt, 
which would be bad as againſt the drawer: 

as if a bill be payable the fir? of May, he can 
indorſe it as payable the fir of April, and he 
is chargeable by ſuch indorſement. i 


Rulſelly. _ 4th, If a perſon puts his name on the 
 Longftaffe. back of a blank piece of paper, which is to 
_ Dovgl-496: he afterwards filled up into the form of a 
| note or bill, the perſon ſo putting his en 


G5 ww & + CÞ Toy 


ASSUMPSIE. 

zall-be bound as an indorſer of ſuch. note or 
dorſement on ſuch a blank piece of paper is a 
ter of credit to an indefinite ſum. . 


th. A diſtinction is to be obſerved in the 
aſe of notes and bills of exchange, in what 
anner and order the ſeveral parties are charge- 
ble, after indorſement. 


ply to the acceptor. On default of the acceptor, 
then recourſe is to be had to the drawer; but 
in the caſe of an indorſement, every indorſer 
is as to his ſubſequent indorſee a new drawer, 


ceptor. 

_ an indorſer or drawer of a bill of ex- 
change, he muſt ſet out a demand firſt made on 
x to this Mel to the indorſer, or it is error. 


dorſer, and is not obliged to ſhew any de- 


mand on the drawer, either in the caſe of 


an inland or foreign bill of exchange; for 
the indorſee may not know where he is to 
be found, and every indorſer is as to him a 


Wer. | : - 
{ - 3d. The 


u when made to the amount of it: for the 


ance, and the drawer only comes in aid of his 
lefault. Wherever, therefore, a bill of ex- 
hange is indorſed, the indorſee muſt ig ap- 


and may be ſued on default made by the ac- 


rſt. In bills of exchange, the acceptor is 2 Burr. 
irſt liable, for he is charged by the accept- 674. 


3 


In every action, therefore, by an indorſee Ruſhton v - 
Aſpinall. 
Dougl. 654. 


the acceptor, and a default by him; and, 2dly, 15 


2d. But the indorſee of a bill of exchange, Bromley v. 
on default of the acceptor, may ſue the in- Frazer. 

I Stra. 44T. 
Lake v. 
Hayes. 
r Atk. 281. 
Heylin v. 
Adamſon. 
3 Burr. 669. 


= had, in the November before, ſhut up houſe 


— 


. 48 6 s . 


© aBurr674- zd. The law of promiſfory notes is in rick» 


- analogy. to this. Promiſſory notes aſſume tlie 

ſhape of bills of exchange only where indor- 

+ ſed, for then the maker of the note is the firſt. 

liable, and is as the acceptor of a bill of ex- 

change, the indorſee as the rares, moe in- 
dorſer as the drawer. | ; 


— | according to the rule above, the indorſee muſt 


x Stra. 649. firſt make his demand againſt the maker: tbe 


; _— 9. note, and on his e only ns recourle tos 
. 55 the indorſer. e Er 


Truby v. Therefore; in an eb by the 8 againſt, 
D Leu the: jndorſers/ he muſt prove notice to the in- 


M. + Gee. donſer of the maker's default: but proof that 


pur Rog the maker could not be found will excuſe ſuch: 
T notice, unleſs indorſer . ſhows that the maker. 


Fa. N could be found. 


60 And A maſt ſhaw 83 hae Re 
A uſed due diligence to make the demand from 
79 5 maker of the note.” Es, 


For hs 5 erbse chat the maker. 
"of the note which was due 27th of Dece 


gone away, this-was held'not of itſelf ſufficient 
to make a demand unneceſſary, , but that indor- 
- yt ſhould have made er e. n 


Vaughan 6 But the indorſer may 1 
v. Fuller. (c ceſſity of ſuch a demand by his own 

« if he pays part of the note; for that 
ges the maker de and ſubjects hi 


Syderbot- be obvious reſult. therefore of lis ie, that. 


— oa = 


— += 5x -- 


ASSUMPSIT. 


« with the whole, and in ſuch caſe a demand 
% from the maker of Ones We held to be 
eee 


6th. 4 As every indorſer is therefore as a Lambert vx. 
drawer in ref] to the indorſee, if the ac- Pack. 
tion is brought by the indorſee againff the in- Rs os 

| dorſer, he is never called on to prove the 

. | hand-writing of the drawer. For the indorſer 

is liable 1 own indorſement though the * . 
was forged.” 


But if the indorſee — —85 an aQion ken 
the atceptor of a bill of 1 | 
prove the hand-writing of the 
even though there were 8 inderfem Ts A 
t. it when prion, ee for a bill of ex chan 2 A 7 
„payment to the perſon in whoſe enen 57 1 
. drawn, unleſs it has been ind by him. 


Ith. If an action is brought on a dem- Oulgndle 4 

d fory note -againſi tbe maker. iy the: perſon. to RODE. Fe, 
\. | whom it is made payable, the defendant will Rey. r 
| be admitted to impeach the promiſe, and | 
go into the conſideration: as to ſhew it was 
Illegal, as here, on a ſmuggling conſidera- 
10 or to ſhew that it was delivered as 
eſcrow; ex. gr. as à reward for pro- Jefferies v. 

g defendant to be reftored to an office, Auſten. 
which the plaintiff had not effected, and 0 © Sera. 674. 
the condition was not performed: in which caſe : 
plaintiff cannot recover. But when the action 5 
is not between the parties themſelves, as where it Snelling v. 
is by the indorſee, the conſideration of the note Briggs at 
thall ö but tho indorſer be bound. CY 

| Therefore Bull. N. p. 
„„ 5 1 


* 


„ ASSUMPIID. 


2 G. 2. 

Buller N. P. him to indorſe the note, to enable him to bring 

274» an action againſt. the drawer- of the note, and 
had promiſed that he would not ſue him. 

Jennys v. And ſo in the ub of bills of exchange, 

Per Buller, lowed to - queſtion the bill as. forged, for he 


Rep. 615. the bill was forged, from the credit it receives 


— from the indorſee, by reaſon of the acceptance. 


Neale- aQyallly forged on plaintiff, and defendant took 


. Rep. 390+ could not recover it back from the fair indorſee, 


2 Black" change has a charge againſt all the indorſers, 


the bill againſt one indorſer, and took him in 


ſuffered to go at large. 


* 


"ſer, or againſt the drawer, at his election. 
Mr Thats 


= Colletty, Therefore where the action was againſt the 
_ Griffith. H. indorſer, Lord Raymond would not ſuffer him 
L 6. Hall, to give in evidence, that the plaintiff defired- 


38 46. after indarſement, the acceptor ſhall not be al- 


J. Term. is bound by his acceptance, even though. 


- Pricey. And therefore where two bills of exchange were 


g Boers them as indorſee bona fide, and the plaintiff 
254. P 
1 Blacks, had mw the money; it was. adjudged that he 


mY. Halle“ F an-indorfed bill of ex-- 
Mullha 


Rep. 1235, *© and may ſue them one after the other till he is 
„e ſatisſied his whole demand.” And therefore 
where in this caſe, indorſee had a judgment on 


execution, but afterwards let him out, on a let- 
ter of licence; it was adjudged that he it 
notwithſtanding reſort to all the other - 
dorſers. For this was not an execution whiteh. 


diſcharged the whole debt, the defendant being 


| 1 . 
gthly. This is the caſe of an accepted bill of 
exchange; but if the bill has not been accepted, 
indorſee has the like remedy. againſt th indor- 


d,. 


E: 


3 


a 4 4 — 5 N 4 * * * X k. * 
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Therefore, where a bill of exchange was in- Pescok 
dorſed blank, but was never accepted, and was v. Rhodes, 


ſtolen and negotiated with the plaintiff for va- DougL Hf. 
Juable conſideration; being indorſed to him; he 


recovered the value of the note againſt the de.. 
fendant, who was the drawer of the bill. 


2. Of Bills of Exchange, ' or | Notes, negotiable 
4 . without Inder ment. Fe Rod 


This is the caſe of all notes payable” to 3 Boer. ' | 


bearer or to . S. and bearer, which from their Sl. 
nature require no indorſement: but the 12 
perſon who comes fairly by ſuch bill or note, 


may bring an action on it in his'own name. Hinton's - 
But where the action is ſo brought by the caſe. 
nearer: in his own name, it is incumbent on ow. 


him to prove, that he gave for it a fair and 
valuable conſideration. i 01 

« And it matters not how the perſon Who 
i poſſeſſed it, came to poſſeſſion of the bill or 
te note, provided the holder, who brings the 
tc. action, gave for it a good conſideration, and 
e came by it in the fair courſe of trade.” 


* where the mail was robbed, and a Wa Miller v. | 
of 


ngland note taken out, which was paſſed Race. 


by the highwayman to the. plaintiff, . who was Bur. 462. 


an innkeeper, in the courſe of his buſineſs; \, 
this was adjudged to give a full aud indeſeaſi- | 
ble property in the note to the innkeeper. 


In like manner where defendant gave to one Grant v. 
vicknell, who was his ſhip's huſband, an order 42 


on 1516. 
1 Black. 
Rep. 485. 8. C. 


a 


1 
at * 

* 
. 
77 
4% 
„ 

* 

CY 
EF1 
2 
* 

3 
$4 
* 

, 


488 UMS 17. 


on his banker in thoſe words, „Pay to the 
ſhip Fortune or Bearer, 7ol.” Bicknell loſt the 
note. The perſon who found it paſſed it to 
the plaintiff in payment of money for goods 
bona fide fold, and the plaintiff recovered in this 
action the amount of the bill. 


Theſe decifions are founded on the conſidera- 
tion due to bills of exchange and promiſſory 


notes as the medium of buſineſs, whoſe circu- 


lation is not to be impeded. And therefore a 
bill, if loſt and found by any perſon, gives him 
no property againſi the owner, though it does 
againſt all other perſons, and the owner may 
have trover for the bill in the finder's hands, 


but when it once becomes fairly transferred in 


the courſe of trade, the owner's property is 
from that time at an end. | 


zdly. We have hitherto conſidered thoſe 
matters in which promiſſory notes and bills of 
exchange agree, viz. that negotiability which is 


common to both. We ſhall now conſider thoſe / 


points wherein they differ; that is, the accept- 
ance and proteſt of bills of exchange; no ſuch 
tranſactions taking place in the caſe of pghmiſ- 
ſory notes. And, F 


iſt. the acceptance of bills of exchange ; 
under which 1 ſhall conſider, 1ſt. What ſhall 
amount to an acceptance. 2d. Of the man- 
ner of acceptance. 3dly. Of the effect of an 
acceptance, and how it may be diſcharged. 


1. What 


; 1 
1 
n 17 alta a. ESE ex... 


> cw av a 


93 % «az «» 


the ace 1 muſt be in writing, in order to 
charge 


Dre 


e dertaking. For if à conditional 10 js it 4 * D ; - 


f 


i „ 


at gan amcunt t an aar, * 
N N 5 8 | Ko Sg 


A verbal een of 'A bi u 6 ah i Lakes v 
Gage ſhall be ſufficient to . the accope 1 gers. 


5 2 Stra. 
3 {20> 1320000. 


But W that if the acce tor N nt bard : 


in which caſe payee muſt Teſort to the drawer, 


e drawer with cg and damages, if the Ny 55 6 "i | 
bill is an inland bill of exchange (by Far.'2 & 4 # 
Ann. c. 9.) and if a ORE by Rat. 9 & 10 N 


3. & the 


2d. But hi" mere Aber of a merchant, f, Per Lord 
c that he would Honour the bill,” is no accept- Cg eee 
ance except accompanied with other ecireum- 7. Ho 
ſtances, "which may induce a third perſon 1 
take it by indorſement. + 5 


* 
pos Y* * 0 


3-23. 19 


TY 

As here ocher . are added to theſe, Per Lord | 
they may amount to an acceptance. As where Hark 
a merchant by letter ſays, * Your e A Ak, 612.2 
s honoured and placed to your debit.” This was 


ged to be a ſufficient acceprance.” © | l 


3d. « The acceptance muſt be un aft un- 


charges when the condition f is performed. 4 


And whether an acceptance is abſolute or . v. 
conditional is matter of law and not of fact. * 
And the payee muſt E * time of tendering it, 3 5 


3. B. R. 
Term Rep. 


5 9 5 
= 
— —— — —— — — — —— 


* ASSUMPSIT. 
| take it in one light or other, and abide by 
ſuch election. For if he conceives the ac- 
ceptance to be conditional, and ſo notes the 
bill for non- acceptance, it is ſhewing that he 
conſidered the bill not as abfolutely accepted; 
and in fuch cafe he cannot afterward fue 


drawee as acceptor. 


4th. In queſtions therefore between the payee 

ar indorſee, and acceptor, the matter often turns 

upon what is an abſolute and what a conditi- 

5 — 2 ora As to which it has been de- 
6 Ay „ 12 7 . - 1 | 


+1. 4 Where the acceptance is made with re- 
, ference to ſome fund, which is to provide for 
payment of the bill, it is a conditional ac- 


<< ceptance.” 

«= t 1 

Pierſon v. As where the drawees of à bill of exchange 
Dunlop. received a navy bill payable to themſelves, as 
ep.. a counter ſecurity for the payment of the bill 
drawn on them, and on the bill being tendered 

for acceptance, they ſaid, « that they could 
not accept the bill of exchange till the navy 


bill was paid. This was held to be 2 4 


ditional acceptance, and when the money wa 
received on the navy bill, to become ab{Wſ 
„ 5 
ib . g where defendant accepted a bill of ex- 
dott. change to pay it * when goods conſigned to 
2154. him, and for which the bill was drawn, were 
| ſold,” it was held to be a good acceptance. 


20. * 80 where it is made 25 reference ts 
e amp nccount between the parties.“ 


> 


ASSUMPSIT. 


As where a merchant fa 8, „ Leave the bill Molloy De 
with me, and I will look over the accounts! 


between the drawer and me, call to- metro, 


ur. Mar, 


and accordingly the bill ſhall be accepted“ 


this is no acceptance, al it 1 00 a a by”. 
lance of account. - BA 


W 0 


th. „„ Wherever the drawee gives a credit 
* to the bill by any act ae ait et he: 
« Aries an a hat YO 


a ks ng: a bill Was er. 1 * 504k. Moor v. 
on Withy (the deſendant) in favour of ane who r Tr. 
indorſed it to plaintiff. He tendered it for ac- Bull. N. P. 


ceptance to defendant, who underwrote thus, 270. 


« Mr. Fackſon, pleaſe to pay this note, and 


charge it to Mr..Newton's-account, - R. Withy.” 


It was. inſiſted that this-was no acceptance, for” 
the defendant; did not mean to become the 
principal debtot, it Was only a direction to 


Jaelſon to pay out of a. particular fund, But 


per Curiam, the underwriting i is an acceptance, 
and the mode of payment is. a- tape yo 
tween them two. only: 


| he owners of the ſhip: Queen Ann do not 
think it,neceſlary- to acquaint them, but reſt 


* a good and macken zock plane. 


7 e 4 7 mY 


And this in effect is an implied acceptance ſuf- 
betend ro charge the. drawee. | 


: EF 4 + 
Na . e e 


where defendant on whom the- bills were Wilkinſon 


| . 
ſatisſied of che payment.“ This was. | held to: 


& 


* 


— 


lake 


rene v, As where a perſon received à bill, kept it 
I Atk. 611 


26 
457 Rep. third perſon, it was held that the mere act 


* * * * of 1 


4 


Þ ASSUMPSIT. 


Meuter. for fix days, and entered on it No. 84. 5 8 40 
this was adjudged a ſufficient acceptance, tho 
there was no expreſs undertaking to pay. 


mt a4 ak. a6 a 


Smith v. But where a requeſt was made to defend- |- 
pero r. ant to accept a bill, and to fecure himſelf by 
Rs. drawing a bill to the amount of the firſt on a 


of re-drawing ſuch bill did not amount to an 


Acceptance. 
0 . 1 9 3 
2. Of the Manner .of Acceptance. 
' Molloy 1ſt, « No. perſon (as wife or ſervant) can | 


2382. es accept a bill of exchange ſo as to bind the 
„ maſter without lawful authority, as a letter of 
e attorney or the like, une, ſuch perſon has 

& uſually done ſo in the abſence of the maſter.” | 


Thomas v. Therefore where a bill of exchange EGS 


dran on defendant_as caſhier of the York- 
buildings Company, which he accepted gene- 
rally, he was held to be perſonally liable. 
where a bill of exchange is drawn on t a- 
ſter, and the ſervant accepts it, the maſterWmay 
be liable; but where it is drawn on the ſervant 
himſelf, though intended to be placed to the 
. maſter's account, yet if the ſervant accepts it 
generally, he alone is liable. And nothing 
t out of the bill (as the letter of advice) ſhall 
be admitted in evidence as to the perſon up. 
on whom it was intended to be drawn.“ 


* 


e 


„ 


ASSUMPETD 


24, Where there are two joint traders, Pinckney: _ 
and one accepts a; bill drawn on both far 3. K. 1261 


himſelf and partner, it binds both if it cun- 


cerns the trade: otherwiſe if it concerns the 
acceptor only in a. diſtin} intereſt; and re- 
ſpect. nA Rs leo ſe ; | 
| LET 1 i | 
3d. Drawee of a bill of exchange may ac- Wigerſtolf 
cept it as to part, or he may accept it to pay 


half money and half * or When goods 
of the drawer are fol 
fuſe ſuch'a partial acceptance and prote 


ach. « The acceptance of a bill need not be 


ec upon the bill itſelf: it may be by a. collateral 
* agreement; and made before the bill has ex- 


„ iſtence; at an agreement to accept; and it al! 
« Bind. | " F . a 5 | | 2 2 


As where plaintiffd, who. were merchants Pillans and 4 
in Holland, agreed to pay a bill of one White's Roſe v. 
Vanmierop 
and Hop- 
aon to the amount of the bill. bite named 3 Br. 
defendants, and the plaintiffs having written to 1663. 
them to know if they would accept a bill on 
them on Whites account, they agreed to do 


on them from Dublin, on condition that White 
. give them a credit on ſome houſe in 


it; it was adjudged that this was a ſufficient 


agreement to accept, and bound defendants to 


the payment of plaintiff's bill ſo drawn, they 


having previouſly accepted and paid the bill 


drawn on them by White. 


11 1 But 


— 


7 + 


v. Keene, 
I Stra. 214. 
| Smith v. 
but payce may re- Scac, E. 14 
; the 8. 2. 
bill. That is, if the bill is accepted in part, 2 
there muſt be a proteſt, if not for the whole 
ſum, at leaſt for the part unpaid. | After pay- Molloy . 


ment, there muſt be a proteſt of the reſidue. 281. 


J} 


8 


Salk. 129, 


ASSUMPS8TILTE. 


But where there is ſuch a previous agree- 
e ment to accept, if it is conditional in an 
. reſpect, thoſe conditions muſt be ſtrictly per- 

« formed, or the a = Jad ſhall not be 8 
* 76; an eee 


F ** 


Maſon I, As where a partner of an houſe 3 in 9 vg 
ing then at Dominica, wrote to defendant, his | 
of r in London, to accept the bills of an 


Hunt. 


bhouſe in Dominica, on their ſending him to- 
bacco at 80. per hogſhead, and ordering an 
inſurance. It was held, that this did not bind 
tze partner abſolutely. to accept; for it was 
conditional. That tobacco be conſigned, that it is 
7 fuch a value, and that an inſurance be made. 

| any of theſe fail, there is no binding agree- 
ment to accept, and ſo to charge the drawee; 
and here in fact, the tobacco's only producing 


40ʃ. par hogſhead, the end was held not 


to be habe. 


Mitford v. "5h. A bill may be 3 after. the gh 


Wallicott. 
payment is elapſed, and the acceptor ſhall be 
Latte For the ſubſtance of the promiſe is to 
pay the money, Ne is ow by the ye 


Molloy 3o a bill may be REA to be Ee ch: 


233. able at a longer day than that on which 


drawn payable, and this ſhall Feat the ac- 


. 


27 


34d. O 


we ws 20e 


5 ww TY Ot 


„el & 1 


d. the E 2 of an Acceptance, and bow it. 
: 765 eee je 


TI By che acceptance of 2 bill 1 9 ex- In caſe of 
& change acceptor makes himſelf ſo abſolutely Pillans and 


* N 


Roſe v 
« liable, that he can never aver the want of Laer 


« conſideration or of goods in his hands be- & al. 
« longing to the drawer: for the law of mere Burr. 
« chants knows no, nudum pattum.”  _ 8 


So where the 2000 is againſt the acceptor Wilkinſon 
by the payee, he is not obliged: to prove the = v. Fang 
drawer's hand, for by the acceptance the ac- 1 4 6 48, 
ceptor has acknowledged the hand of the ; 
drawer as his, correſpondent. But the acceptor 
is not precluded from proving it not to be 192 
hand of his correſpondent. 


an account current between the drawer and Maſſa 


And Wende where there are e and Maber 8 138 
073» 


drawee as his factor, and a balance in fact due 1 
to the drawee, if he accepts a bill of the dra wer's 
drawn on the goods in his hands, this ſhall only 
be poſtponed to prior acceptances, and he ſhall not 

be allowed to hold the goods for his own ba- 
lance, for if he meant to have reſerved his'own 
hace, he ſhould hays made a ſpecial acceptance. | / 


"2d. An actepfance'; it an eee of debt Symonde v. 
to the drawer, and therefore where drawee of 3 S 
bill of exchange accepted it, he was held li- 375 
able to the drawer, he not having paid the bill 
when due, which was returned proteſted, and 
E by the drawer. But it ſeems that he might 

ave accepted it for the honour of the e in 
which caſe he would not be U 


2d. 4 


"SSUMPSTT. 


2d. 4s tu born diſcharged.. 


tft. 4 The laws of the country where the 
© bill of exchange is accepted, ſhall determine 
% how far the acceptance binds.” Therefore 
Burrows v. where a bill was accepted at Leghorn by the 
Je. plaintiff, and by the laws. of that place, if a bill 
Sers. 733. jc accepted, and the drawer fails, and acceptor 
has not ſufficient goods of his in his hands, he 
ſhall be diſcharged from his acceptance, which 
here was the caſe. It was held in Chancery on 
2 dill for an injunction (plaintiff being ſued at 
law in England on his acceptance) that the ac- 
ceptance being declared void by the laws of that 
place, was void every where, and acceptor diſ- 
charged. | | 


Hunt. 


tain conditions, as in conſideration that goods 
of a certain value ſhall be conſigned: to him, 
which is a virtual acceptance, if the condition. 
is performed. If, before he has abſolutely. ac - 
depted the bills, the payee takes the goods him- 
{elf and ſells them, it is a diſcharge to drawee 
of ſuch virtual acceptance. W 
And note, that when a perſon has accepted: 
bill of exch2nge, he ought not to pay it till. it 
becomes due; becauſe till that time it is ſubject 
to a countermand by the drawer, and therefore 
if a countermand comes after drawee has paid 
the bills, the drawer. is not anſwerable. 


ah. Of 


- an, 


"Maſon v. 2d. Where drawee of a bill of exchange 
Doug) 284 enters into an agreement to accept on. cer- 
2 


4222 ENF, ay b a © © = & 


d nf % F295 2 


„ days, might and 


A88UMPSIT. 
Ach. Of the Proveft of "Bills of Exchange. 
Bills of exchange are to be proteſted eicher 


for non- acceptance where tendered, or g on- 
payment when due. 8 


In the caſe of . bills of an pro- Burnaby v ve 
Cro 1 ꝗ— 


Salk. 131. 


teſts were by the Salem "> nenen at all 
times in uſe. {it Ae 


In the caſe of inland bills f FRO RE: the firſt 
proteſt allowed was for non-payment, and was 
given by ſtatute 9 & 10 W. 3. c. 17. It enacted, 
« That inland bills of exchange for 5. or up- 


« wards. (in which ſhould be expreſſed that 
« they were for value received) hich Gould be 


« accepted in writing, if not paid within three 
5 l be protefted.” | | 


This ein in order to entitle the holdes' of © 
the bill to make a proteſt requires, that the ac- 


ceptance ſhall be in writing. It therefore often 
happened that the acceptor would accept ver- 
bally, but not in. writing, ſo that no proteſt 
could be made. To remedy this the firſt pro- 


d, 66 That if on preſenting an inland bill 
exchange, the perſon on hom it ĩs drawn 


cc refuſed to accept it in writing, the holder 
&«. of the bill ſhould proteſt it or non- accept- 
c ance. But this ſtatute made a change as to 
the bills upon which a proteſt was required for 
non- acceptance or non-payment, requiring it 


only. in the caſe of bills drawn for 20/. or 


. upwards; and in Which is expreſſed wee rank 


were for value received. 


of inland bills of exchange for non- acceptance 
0 introduced by ſtat. 3 & 4 An. c. g. which 


. %. 
«£24334 


46. | 4SSUMPSIT. 


The effect alſo of the proteſt on the parties 
was different in the two ſtatutes. 


The ſtatute 9 & 10 I 3. ſeems to have been 
intended for the benefit- of the | drawer : for 
though under it by / 2. “% H the holder makes 
« ſuch a. proteſt, and gives notice within 14 


« days; he ſhall recover from the drawer the | 


« amount of the bill and all intereſt and charges; 
« but if he neglects to give to the drawer notice 
« of the tell within 14 days, ie (the holder) 
« is liab ee ee ee VER 
6 thereby.” 


Harrisv. And therefore where the holder of an inland 
* io. bill of exchange which had been accepted, but 
9 not paid when due, had made no proteſt: it 

was e under this ſtatute that in an ac- 

tion gy the drawer. no. interefl, could be recu- 


« | Bui in ak als af nit of waking ahe 
«- proteſt, the right to recover the amount of 
the bill is no way ww. it only goes to the 


« intereſt and coſts.” 


Borough v. For che want of a n is no bar o bee $i 4 
Perkins. action by the holder of an inland bill 


1 Salk. 131. 


6 Mod. bs, 22 againſt the drawer: neither is it ne- 


s.C. ceſffary for the holder to ſet out a proteſt in his 
: declaration. 37 


This ſtatute thereſore gives damages again! 
the bolder of the bill if he does not give notice 
to the drawer, and any damage — 0. in con- 
ſequence : But the ſtat. of Ann. ſ. 5. 12 


j : 

WP 

4s - 

the holder of damages, intereſt and coſt 
neglects to proteſt, either for non· acceptance or 
non-payment, and give notice within 14 days. 


As to protefts, thefe points are ſettled. | 


= ft. If a bill is not accepted it mould an 
e mediately be proteſted and notice given to 
3 („ the drawer: for it is not ſufficient to give 
eg notice of the non- arceptunre when the bill be- 
« comes payable.” | 


For where defendant drew a bifl at C0 days'Gooftrey v. 
ſight, 1 fable to W. F. or order; he indorſed den: 
it to the plaintiff, who preſented it for accept- 2551. nu. 
ance and was refuſed: plaintiff then noted it for ler N. 7. 
non- acceptance, but did not proteſt it till the end 271. 
sf 60 days, when he proteſted it for non- pay- 
ment, and then wrote to defendant and to his 
agent notice of the non- acceptance. Aﬀter- 
ward having brought this action againſt de- 
fendant the drawer, he was monſuited: for by _ 
not ſending the proteſt for non- acceptance, he 
made himſelf liable. And Note, The bill ſhould Wo 
be noted for non- acceptance the day it is re- 
fuſed and when the proteft is drawn, it may 
be datgy that day. | Wo 


24: Whete a bill is hf and à new bill can- Dehors v. 
not be had from the drawer, a proteſt may Harriot. 
be made, on a copy, particularly where the * 163. 
refuſal» of 2 was not for want of the 
1 7 bill, but merely for another cauſe; 
ſo that the party who was to pay did not in- 
iſt on the original bill's being delivered up. 

But if a bill is loft, and the drawer can be 
wad \ | reſorted 


_ 9”. 


* 
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reſorted to for à new bill, there a 2k 


cannot be made on 'a copy. By ſtat. 9 & 


10 V. 3. c. 17. „If any inland bill of exchange | 
„ jg loſt or miſcarries, within the time limited 


« for payment of the ſame,” drawer ſhall give 
« other bills of the ſame tenor and date, ſecu- 


« rity being given to Pt him if che fun | 


40 hulls is found.“ 


Taſſel and 4. There are three hays of grace allowed 

2 14. ©© pale of exchange, and the bill is not to be 

— 745. proteſted till thoſe three days are expired. But 

if the laſt is a Sunday or great holiday, payee 

ought to demand the money on the ſecond day; 
and if not paid, 3 t e fame . or it is 
at his own peril. 


Melle, th. If a bill of exchange is accepted and the 
285. party dies, yet there muſt be a demand on the 
| executors or adminiſtrators; and if the bill is 
payable even before they can be appointed, yet 


mould a proteſt be made. 


Buller N. p. 5th. If a bill is s drawn on a perſon abs lives 
27T. in the country, and he is not to be met with, 
e upon which his friend accepts it for his h 

7 this acceptance ſhall bind the perſon ſo 


ing to. the payment of the money ; 5 5 
ſhould be proteſted for want of acceptante by 


the original drawee. 7 1 
Buller N. p. Gth. If a bill be left with : merchant 4 ac- 
. t, he to whom it is payable, in caſe it be 


28 * loſt, is to requeſt the merchant to give him a 

note for payment of the money according to 

- the time limited by the bill; otherwiſe there 
muſt 


«as Kd LH _ﬀ@q 29 <4 a@S = la >... AM a on 


P os. one”: ab a: a5 
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Wrauſt be two proteſts, one for non-acceptance, 
thc other for non-payment. | 


7th. The proteſt is made before a notary Bull. N. P. 
public in cafe of non. acceptance or non-pay- 270. 
ment; to his proteſt all foreign courts give cre- 
dit, and the proteſt is evidence that the bill is 
not paid. But in England the bill itſelf muſt 
be ſhewn as well as the proteſt, becauſe the 
red Wl whole declaration muſt be proved: and when a 
be bill is returned proteſted, the drawer of the bill 
zut BY is obliged to anſwer the money and damages, or 
yee — ive ſecurity to anſwer the ſame beyond ſea, 9 
Ly 3 uin double the time the firft bill had to run. . 
t is But 3 in Molloy 283. it is ſaid he ſhall only have 
as much time as the firſt bill had to run, 


the th. Having thus far conſidered the nature 
the and negotiability of bills of exchange: we ſhall 
1 15 conclude with the caſes on the head. 


Qf the Nature of Payments by Bill 1 of Ricks 
or Promiſſory Notes. 


ment by bill of exchange was formerly Clarke v. 
to be no diſcharge for a precedent debt, Mundal. 


— a was an expreſs agreement that it I. wag 44 "i 
3 W 
be f ” Ng as to inland bills, that is now-Temp, 


heed by 3 9. / 7. which 
| enacts, hat 12 of wy perſon accept ſuch a bill 
ac- 1 * % r. for cad] in ſatisfaction of a debt, 
* * ſame ſhall be wow . — and ſuf- 
maß © ficient diſeh z 1 n acceptin 
to * ſuch bill for his debt, does — take his ys 
ere “ courſe by endeayouring to get the ſame ac- 
[ « cepted 


ASSUMPSIT. 


Ol 


«© non-payrnent or non- acceptance.“ 


diligence to get payment of the note, .and fol- 
lows the direction of the ſtatute; if the note is 
not paid, he does not. ſuſtain the loſs. The 


caſes therefore upon this head turn upon the 
queſtion, what ſhall be deemed due diligence to 


get the money from the acceptor of a bill or 
maker of the note (for the law as to theſe. in 
reſpect to laches is the ſame) and it goes on 
this principle, that by keeping poſſeſſion. of the 
bill or note after it becomes due, without get- 
ting the money from the acceptor or perſon 
who is liable to the payment, it is giving an 
implied credit to ſuch perſon, and beſides (in 
caſe of failure) preventing the indorſer or per- 
ſon who paid away the note from getting the 


| | 


money himſelf when due. | 
1ſt. 4s in the Caſe of Promiſſory Notes. 


Anderſon Plaintiff ſold goods to defendant, who pal 

bp agg him with a promiſſory note of 4's. Plaintiff 

7 Bur. 353. demanded the money from A. but gave hit 
time repeatedly till A. failed. It was adjust 
that the loſs ſhould fall upon plaintiff, W. 
fo giving eredit, had Geber defenda 


Rellock v. So where the indorſee of a promiſſory note 

Robinſon. received part of the money from the drawer of 

Stra. 745: the note: It. was held to be a taking upon in 
ſelf to give the whole credit to the drawer of 
the note and abſolutely to diſcharge the indorſer. 


Adly. Is the Caſe of Bills of Exchange. 
EA | l 


& oepted and paid, and make his proteſt for 


But if the holder of the note does uſe due 


LSD „ 4 


e ---a ca_-a = 
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* 4 


h "v4 
In an action om an accepted inland bill of Gee v. 
xchange by the indorſee againſt the drawer, it po arc 


792. 


appeared that the bill was due the 14th of May ; 


* ot chat upon a promiſe of payment indorſee 
is Nawe the acceptor time till the 2oth of May, 
ne and fo on at different times till the 7th of June, 


when the acceptor failed: and there being no 
notice to the drawer, the loſs was adjudged to 


or be againſt the indorſee. 5 
70 So where drawer was ſued by the indorſee; Hull v. 
he and his bail paid the money, it was adjudged a 3 6 
+. clear diſcharge to the indorſer. The caſe, here 5 
Ki was that the bail had taken an aſſignment of 
the note for the purpoſe of charging the in- 
in dorſer with it; but the note was held to be dif. . 
8 charged by the payment. | 
I ſhalt now conſider the particular caſes in 


with the loſs, by reaſon. of his neglect, or be 
exempt from it from having uſed a due degree 


In the Caſe of Bills before Acceptance. 


Where a bill of exchange is drawn or 
erſon, it is preſumed that the drawee 


Mount of the bill; if he therefore refuſes to 
« ufgrder that he may take ſteps for his own 
cc 


ſeMrity; and if ſuch notice is not given, and 
« drawee fails, the payee mult ſtand at'the-loſs. 


which the holder of the bill ſhall be charged 


effects of the drawer's in his hands to the 


«accept it, notice muſt be given to the drawer 


Stat. 3 & 4 
Ann. c. 9. 


« And the ſame notice is required in cafe of 135 


« an indorſed bill.” 
WE de Re For 
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Bliſard y, For where defendants, who were original 
Horſt Kah. nayees of a bill of exchange, indorſed it over 
ace. to plaintiff before it had been accepted, and 
on being tendered for acceptance by the 

| plaintiff, drawee refuſed to accept it; plaintiff 

ve no notice of this for three weeks to de- 

dants; and at the end of the three weeks the 

drawer failed: the loſs was adjudged to fall on 

the plaintiff, for as the drawer was liable to 
defendants, who were payees, and he continu- 

ed ſolvent for three weeks; if plaintiff had 

gg notices defendants might have obtained 
money from the drawer, and therefore 


| the plaintiff muſt ſuffer for his own neglect and 


Bickerſdike But where it appears that there were no 


| 138 effects of the drawer's in drawee's hands, ſo © 
ic. 27 G, 


3. B. R. 


that no poſlible laſs could accrue to the drawer 
from want of notice, as if drawn fraudulently 
for a blind or delay, where the parties haye no 
dealings, there the payee or indorſee ſhall not 
ſtand at the loſs of the amount of the bill fra 
not having given notice; for there the founda- 
tion of the rule fails {vide this caſe plen. cl 
of trover) and this deciſion has ſince bee 
recognized. | 


2d. © And on the ſame principle, Where 
« payment is made by any ſuch bill or draught, 
c it ought to be immediately tendered for accept- 
« ance or payment; for though drawee m be 
« ſolvent, when the bill is drawn, if it pt 


long untendered for acceptance, he may be- 
& come inſolvent.” 8 


P. © © 2 


Therefore 


4868s Us T2. 


eddy, payable a few days after date, and plain» 
iff held the bill for four months, without ap- 
plying for payment. - Heddy afterwards became 
inſolvent : it was adjudged that the loſs ſhould 


fall on plaintiff for his negleQ. 


2d. „Where bills have been accepted and paid 
« away, the law is the fame,” | 4 


« acceptor of a bill of exchange Is firſt liable, 
« nothing but an expreſs agreement on the part 
« of the holder of the bill ſhall diſcharge Him: 


« mere implication ſhall never be ſufficient :? 


who was indorſee, applied t the drawer f 
the bill for payment (it being an accommo- 
dation bill and no value given to acceptor) 
and received intereſt from him, and did not 
apply to defendant who was the acceptor, for 
esl years; yet he afterward recover 

rom him (the acceptor) the amount of the 
bill, this amounting not to an expreſs dis- 
we for where there is ſuch expreſs dif- 
te, the - acceptor cannot be. reſorted to. 


as where plaintiff, who was indor/ve, firſt ar- 
reſtgd the defendant (the acceptor) but finding 
that no conſideration had been given for. the 
acceptance, his attorney took a ſecurity from the 
drawer, and wrote to defendant, „ that he had 
fettled with the drawer and that he need trouble 
tumſelf no more: 1 r. was held to be an 4% hg 
2 tf di * 


Therefore where defendant being indebted Chamber- 
o the plaintiff, paid him by a bill on one lain v. De- 


ve. 
2 Wil. 353. 


53 


1ſt. „ But it is to be obſerved; that as the 


Therefore in this caſe, where the plaintiff Dingwallv. 


unſter, 


Black v. 
Peele. quot. 
Dougl. 236. 
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1 charge as to defendant, and that plaintiff could 
never after charge him. 
% As the acceptor therefore is at all times 
« liable; no queſtion can ever. ariſe, on the 
be circumſtance of loſs, except in the caſe of 
his infolvency. So in the caſe of promiſſory 
« notes, the only queſtion that can ariſe there 
„is, when the 1 a becomes inſolvent.” — 
And, 4 | j Ny 


iſt, « Every payee or indorſee ſhould apply 
« for payment of an accepted bill as ſoon as it 
« 75 due, or in caſe of a loſs he muſt ſuſtain 


« it.“ 


Colemany, The bill in queſtion was at fix days fight, 
Sayer. accepted the 8th of February, and by the three 
nn days of grace was payable the 19th, which was 
on a Saturday; when the bill was not tendered, 
and the acceptor ſtopped the. T ue/day following: 
It was adjudged that the drawer was diſcharged 
at the end of the three days of grace. _—_ 


Alen v. For if the bill is kept for a long time it ſhall 
Yockwra. he preſumed to be paid, becauſe there ; a 
Salk 127. ruſt between the parties; and it may bp 
judicial to commerce, if a bill may riſe 
charge the drawer at any diſtance of time, W 
in the mean time all reckonings and accogints 
are adjuſted between him and drawee. 


„% And in the caſe of promiſſory noted. the 
% maker of the note ſhould be applied to for 
payment when it becomes due, or the holder I © 
«* in caſe of a loſs muſt ſuffer it. re $6 


AIDA. 38 
As where the third indorſce of a promiſſory Pepys v. 
zote kept it for two months without receiving Sir N 
e money from the maker ; In an action : — os 
Weainſt the firſt indorſee. without notice, the 
plaintiff was nonſuited for his neglect. \ 


2d. * But circumſtances may occur in which 

the note or bill may be held beyond the time 

© it becomes payable, andgyet the holder not 
c be charged in caſe of a This. For the mere 

holding beyond the time docs at * itſel f 
effect a charge.” 


As where defendant haviog a promiſſory note Anſon. 
payable to him or order two months after date, org 

of one Smith, indorſed it to the plaintiff, who N g 75 Mm 
ſent his ſervant for the money to Smith; he ſaid 1748, Bul. 
that defendant had promiſed not to indorſe it, ler N. F. 
without firſt acquainting him, and that he was 276. 


d, not then ready but would pay it in a few days, 
g: Wand fo put it off from time to time: after 
ed weeks elapſed, plaintiff wrote to defendant, not 5 


* ſooner learned his addreſs (chough it 
proved that he had ſoaner enquired after it) 
the circumſtances above. Then Smith failed; 


a iff wrote again, and defendant anſwered 

re- , = he came to town he would put all 
to | ts. Upon this evidence. the jury - . 
en verdi for Fes plaintiff as having uſed | 


8 
ats dus diligence, though it was proved that Smith 
continued ſolvent for above three weeks, and 
n in that time. f 


for i 3d. < But what ſhall be deemed reaſonable no- Tindal o. 
ler “ tice of non-payment, is matter of law not 6 5 

11 of fact: and therefore in diſputes of this 57 n. 
"BE; „nature Ten ep. 
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4. nature the courts controul queſtions on that 
« head in going to the jury.“ 


Goodman Therefore where plaintiff kept banker's bills 
v.Shipway. in his poſſeſſion from April to Auguſt, and the 
Mic, 11 G. banker having failed; he brought his action 
„ga againft the perſon who paid them to him, and 
had a verdict. The court granted a new 
W i LS | 


Appletree So where the caſe was, that plaintiff received 
yas 51443 from defendant a banker's note far in the day, 
Mc. 23 G. but did not call for payment the whole of that 
3. B. R. day, and in the evening of it the banker failed. 
| A verdict was found for defendant on the 
. ound, that it was the cuſtom of the city, that 
| 23 notes ſhould be brought for payment 
the day they are received: — it appearing 
that there were many exceptions to this cuſ- 
tom, in the caſe of factors at Bear-key, the 
ſaleſmen at Smithfield and others; the court 
held the cuſtom was not ſufficiently proved, 
and even if the deciſion had been on = 

nd ĩt nuſt appear that the cuſtom wag 

onable, or the court would controul it. 


Ach. 4% But. where the holder of the h 
« ufed due diligence, on that ground | 7 
« be diſcharged from any loſs.” A 


Fletcher v. The note, which was a banker's, was paid 


8 to the plaintiff after dinner, who ſent jtznext 


3248, 


morning at nine for payment, when theBanker 
had ſtopped : it was ruled that there was no 
laches in the plaintiff, fo. as to fix the loſs on 
him; and that in all thoſe caſes there muſt be 
e a rea- 


ASSUMPSIT. | 'ﬆ 


reaſonable time allowed, conſiſtent with the 
ature of circulating paper credit. 


Defendants made a payment to the plaintiffs, Moor v. 
yith two bankers notes at two o clock in the ne 
\frernoon, at nine the next morning they bars. 
ere ſent for payment, when the bankers had 1 Stra. 4154 
ailed ; adjudged that the loſs muſt fall on de- 

fendants the plaintiffs having been guilty of no 


ed : . ; 
Ws « In theſe queſtions the uſage and cuſtom” — 
dat of buſineſs is the ſtandard to decide them, 
oy if ſuch is reaſonable.” at | 

nat For where it was proved to be the uſage of Turner v. 


the Sword Blade Company, that when they re- 2 gu. 16. 
ceived bankers notes to ſend them next morn» Hoare v. Da 
ing for caſh to the Bank, which caſh was Coſta. - 


made up in bags, and called for by the clerk e | 
urt in the evening. Payment was made to them Ga | 
as three ofclock in the afternoon of two 

next morning they were ſent to the 5 
Bane left there (as above) and the bank 
d payment juſt before the clerk cal- 
he evening. It was adjudged that the 
Wt fall on defendant though the money 
ave been received in the morning, for "7 
Fornpany had only acted according to 


! 


ext WF cific But in caſes in which the loſs ſhall 
er In the holder of the note, a diſtinction is 
no“ to be obſerved in the cafes of notes payable to 
on © the bearer whey paſſed with or without in- 


be i dorſement.“ 
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BankofEn- If a note payable to bearer (ſuppoſing it has 
gland v. ſome time to run) be diſcounted, without in- 
te dorſement of the perſon who held it, he who 
Raym, 442. ſo diſcounts it, takes it with all riſques: for it 
| is ſelling the bill like ſelling of tallies : but if 
the bill has been paſſed in payment of a debt an- 
tecedently due, or for money lent on the fame 
bill, then is the perſon paying it, liable to all 
riſques. But if the perſon who gets the bill 
diſcounted, indorſes it, then may the indorſee 
have a remedy on the indorſement, if he de- 
mands the money in convenient time. This 
was the doctrine of Lord Holt, but the jury 

found a verdict otherwiſe. 


Before we conclude this head of bills of ex- 
change it may be proper to conſider notes or 
bills as joint or ſeveral. P 


Butler v. If a note is joint the action may be brought 
Mallifley. againſt both or againſt either. If plaintiff de- 
n 3 againſt both, he muſt declare that de- 
Abbott, fendants promiſed to pay jointly. and ſevggalhy 
Cowp. 833. but if againſt one only, he muſt declare e- 
OOO rally, that defendant promiſed to pay; an 
2 Stra. 819. note by two will be good evidence. I 
that ſpeaks in the disjunctive ſpeaks true 


ther member of the disjunctive be veri 


— 


Per Buller 2d. If the note had been a joint on a 


juſtice in defendant had been ſued as if ſeveral, defendant 
Abbot v, 7 


Rees, 


could only have pleaded that matter i 
ment, and not taken advantage of it iu 


- 5th. The next claſs of contracts upon which 
this action is founded which I ſhall conſider is 
that of 7 Mg 

| Policies 


"=== 
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Policies of Inſurance. 


Under this head I ſhall conſider 1ſt. What 


3 are 2d. What ſhall avoid a po- 
ic e conſtructions on policies. 4th. 
Of Gans Gee i and average loſſes. 5th. Of 


barratry. 6th. Of apportionment of the præ- 
mium. 5 


iſt. Nhat Policies are good. 


1ſt, It is enacted by ſtat. 19 Wes 3. Cc. 32. 
« That all inſurances, intereſt or no intereſt, - 
« or-without further proof of intereſt than the 
« policy itſelf; all gaming or wagering poli- 
« cies, or wherein the inſurer ſhall have no 
« benefit of ſalvage, are void; (except in the 
* caſe of privateers or ſhips in the Spaniſh or 

ertugal trade:) And no re- aſſurance ſhall 
. except the former inſurer is in- 
rt, a bankrupt, or dead.“ | 4 


Er this ſtatute it has been decided, 
1ſt. 


at though the property of all prizes Le en v. 
and mies“ goods captured by the king's land Hughes. 
and ga forces, is in the king, until condemna- _— "hay | 


oficenlgnd men have an inſurable property in 
thin ptured, by virtue of the prize act, and 

royal proclamation declaring the 1 0 and 
proportions to he ww ts 


tion t, the Court of Admiralty; yet that che N 


3 N | 7 * 
** | d. If 
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Hibbert v. 2d. If the ſhip pper of goods abroad indorſes 
Carter. over to another the bills mY lading, he thereby 


5 2 8. 3. transfers the whole property in the goods to 
Term. Rep. the indorſee, and he has no inſurable intereſt WF , 
7AS» therein: but if it appears that there was any 
agreement between the indorfer and indorſee, . 

Eq ſuch pr was not meant to be given at 

the time, as if it was only to ſecure to the in- 


dorſee the net proceeds: or that indorſer in 


caſe of a loſs had paid the ſum for which the , 

goods were aſſigned. He there has an inſur- 4 

able intereſt, \ f 
> 


Thelluſon 3d. Policies upon foreign ſhips are not with» 
Doug or. in the ſtatute, on account of the difficulty of 

. bringing witneſſes from abroad to prove the WW -« 
property. Therefore in inſurances on foreign 
 thips, the policy is proof of intereſt ſufficient ; 
and in the caſe of a judgment by default, plain- þ 
tiff need only prove the ſubſcription to the po- 
licy by the defendant. 


Kent v. 4th. Plaintiff gave to defendaiit 1g | 
—_ Ag agreement, that if a certain India ſhip Wached Ml « 
"P33 China that ſeaſon the plaintiff was to ive W « 
nothing, but if the ſhip loſt her paſſage i ſea- I « 
ſon, defendant was to pay to the plainti 
on the ſhip's arrival in the river Th 
ſhip loft her paſſage, and plaintiff brough 
action for the money; but it appearing t 
had nome or little intereſt on board, it was Held 


to be clea a ring policy, and voi 
* * wagering policy, J 


zich. „ But the property required the W « 
« ſtatute in the inſured pe be 8 8 may « 


« * legally be exported or imported.” For 


48S U MPS IT. or © 
For where it was made on goods for New-York, Johnſon v. 
which were prohibited to be landed there by ſta- . 1 
tute: the inſurer was held to be diſcharged as to 
them, though the clearances from the port of 

London were for another 9s ( Halifax to which 

the goods might legally have been exported. 


6th. In this caſe an inſurance by the gover- Carter v. 
nor of Fort Marlborough in the Eaft Indies was ee 
held good: for though called a Fort, it is not Serra 
merely a place of defence, but rather a place x Black, 
for merchandize. d 

7th. By ſtat. 14 G. 3. c. 48. % All inſurances 
« upon lives or other events, without iatereſt in 
« the parties, are declared to be null and void.“ 


Upon this ſtatute a policy on the fex of a Roebuck v. 
perſon 'was held to be void. Hamerton. 
| Te TT | Cop. 737. 
8th. By c. 5. of ſtat. 19 G. 2. / 37. It is de- 
Rad, << That all money to be lent on bot- 
e ta or at reſpondentia on ſhips trading to 
e N, ſhall be lent only on the ſhip or on the 
s on board ſuch ſhip, and ſhall be fo | 
fed in the condition of the bond: and 
cc theWenefit of ſalvage ſhall only be allowed 
ce tale lender of the money, his agents or aſ- 
tis, 10% alone fhall have a right to inſure 
money ſo lent ; and the borrower ſhall 
«tt aſe of a loſs recover no more than te 
« urges of his property the above reſponden- 
« t12"Vr bottomry bond: And in caſe it ſhall 
cc appear, that the value of the ſhare in the 
« ſhip and effects doth not amount to the ſum + 


«© b@rowed : the borrower ſhall be reſponſible * 
G 5" 24 "OG 


—) . enn. 
& to the lender for the deficiency, with inte- 
t reſt for the fame and the aſſurance and other 
« charges. 1 20 | 


CC. — — —— 


Black v. Under this clauſe of the ſtatute, it has been 
Glover. held, that if the lender of the money on bot- 
3 Burr. tomry, or at reſpondentia, inſures it; it muſt 
139% be ſpecified in the policy hf it is bettomry or 

reſpondentia that is ſo aſſured. „„ 


licies of inſurance is now made by ſtat, 25 G. 3. 
. 44. Which enacts, „That no policy ſhall be 
made upon ſhips, goods or merchandize, with- 
& out inſerting therein the chriſtian and fir- 
& name of the perſons intereſted therein, or 
« the names of their reſpective agents, who 
« ſhall effect the ſame : And if the policy be 
« made for any perſon not reſiding, in thighs - 
“ kingdom, Show inſerting therein the name ; 
e of the agents of ſuch perſon to whom ſuch 
4. goods, merchandize, Se. did belo 
« policy ſhall be null and void.“ 


Under the ſtatute it has been reſo | 


\ 9th. 1 further regulation with regard to po- 


Z. 99 = o - 


that 


Pray v 
— 8 Trin. where the inſurance is made for 3 perſon not 
B. N. 3* reſident in the kingdom, the name of i agent 


Term. Rep · muſt be inſerted in the policy as agent 
313. perſon, or the policy is void. 


-tuch 

Toth. ©« As by the ſtatute property 1 requ ir- 

ec ed in the inſured when the policy . 
« ſo it muſt ſubſiſt in the perſon at te time 


« the loſs happens, or in ſome one poſſeſſed of 
e the ſame intereſt,” . 


* 


1135 For 


For where leſſee for years inſured an houſe gaddier“ 
for a time longer than his term: the term ex- Company 
pired, and the houſe was afterward'burned be-. n . 
fore the time inſured for expired: it was ad- 1 
judged, that the lefſee could not aſſign the 

policy to the leſſor, ſo as to enable him to fue 

on it: for the inſurance is an indemnification 

of the perſon inſuring, and if his intereſt is 

gone, ſo that he can ſuſtain no loſs, the policy 

is void and at an end. e N 


- T1th, The deſtination of a ſhip muſt always Molloy de 
be expreſſed in the body of the policy when the Jur. Mar. k 
inſurance is made: And therefore à policy on Nav. 257+ 
a ſhip from Londen to leaving a blank for 

the place of deſtination, is void. 


But though in the caſe of gaming or wager- Lowry v. 
ing policies the inſured cannot recover, yet if Bourdieu. 
ſuch a policy is underwritten by an inſurer and Dougl. 48 . 
the premium paid; the inſured cannot recover 
K the præmium ſo paid, on the ground, 
as paid without conſideration z becauſe 
3 caſe of a loſs the infurers would not be 

A le: for in pari delicto potior eft conditio 
defententis. et gen 7 $1 7 


| 3 


2. I ſhall now conſider, 1/hat ſhall awoid a 
4 Policy. Te 


r * 
7 
2 


"Thyggis either 1ſt. By matter previous to the 
ma of the policy, or 2d. By matter ſub- 


ſequent. 1 
| . I, By 4 5 


* 


4SSUMPSIT. 

F. matter previous to the making of the 
policy. As 1. By a falſe repreſentation. 2d. By 
a falſe warranty. 3d. By a concealment of cir- 
cumſtances. 


« As to the 1ſt. It is a general rule that a 
& falſe repreſentation of any matter, before the 
“ policy has ä ſhall avoid it as againſt Wi c« 
« the inſurer, on the ground of fraud.“ 6c 


Tag any" 0M As where the broker in procuring an in- 
1 Dougl. 247, ſurance on a ſhip from New York to Philadel- Bl « 
- _  phia ſtated, „ that ſhe had been ſeen. in the 
Delaware on the 1 ith of December,” whereas in 

fact, ſhe was loſt on the gth of December. It 

was held that this miſrepreſentation avoided the 

policy : for the repreſentation ſhould be true as 

to all the inſured knows, and if he repreſents 

facts to the underwriter without knowing the 


truth, he takes the riſque upon himſelf. 


« But the repreſentation muſt be a g 
5 & aſſertion. ; C 
Barker „ For where the broker only ſtated, “t che 


Fletcher, ſhip was expeFed to fail in November or Mem- 
Doug|-292: ber,” though in fact ſhe had failed befor yet b 
| was the policy held to ſtand good: for Was 
only ſlated as an expectation, and the under- WW _ 

writer did not enquire into the ground oß ex- h 

£1 


pectation. 


Vote, It was held in this caſe, that E 
ſentation to the firſt underwriter on any. policy 6 
ſhall extend to all the others whoſe names are 4 
on it. | 


There» 


. . ** 


a ASSUMPSIT. 6s 
Therefore, where an under-writer put his ton v. 
name firſt on a policy as a decoy to induce Puckeit. 
others to ſign, and on a promile that he ſhould 3 Burr. 
not be ſucd : this was held to be a fraudulent 36x. 
repreſentation and to avoid the policy. But 
that the inſurer ſhould return the præmium. 


- 


2d. * But in order to avoid a policy in con- 
« ſequence of miſrepreſentation; the repre- 
« ſentation muſt be material, and at the ſame 
« time be falſe; for though the repreſentation 
« be not ſtrictly true, yet if it is more bene- 


-( ficial to the under-writers, the policy ſhall be 

e 5. good. g | ' | 

n p26 | 4 

It For where the inſtructions to inſure ſhewn to Pawſon v. 
e che under-writers, ſtated the ſhip to carry Watſon. 


is il 12 guns and 20 men;” and in fact ſhe ſailed Co. 788. 


ts With a greater force: the policy was held to 
„e be good, the repreſentation being ſubſtantially 
performed and in favour of the inſurer. | 


% And the conſtruction of the repreſenta- 

ſhall be taken according to the import 

« or words, as uſed at ſea or common a- 
* 


ion.“ + 


be madd with thirty ſeamen - this was held to Stupart. 
include the ordinary crew, as officers, boys, Wc. Doug). 11. 
who 2 deemed to be ſeamen at the Ealtom- 5 

houſe, Greenwich Hoſpital, and in the diſtribu- 
tion of prizes. 1 


25155 where the ſhip was warranted to Bean v. 


2d. * Such is the caſe of a repreſentation as 
« affecting the validity of a policy, but the caſe 
of a warranty is ſtill ſtronger, as it makes 

1 Rr ih 1) % part 


ASSUMPSIT.. 


ce part of the policy itſelf; it muſt be ſtrictly 
* and literally performed, and nothing tanta- 
«© mount will do.“ 
As to which it has been ſettled, 
Pawſon v. 1ſt. That to make a warranty it muſt be in- 
ban ſerted in the policy: if it is on a diſtinct piece of 
— & paper, or wafered to the policy, or made ver- 7. 
Aſhton v. bally, it is but a repreſentation: but it may be fe. 
deen g, inſerted in the margin of the policy, and it then 4 
wong. 12+ ſhall be deemed a warranty. h th 
2d. © The warranty is only of the circum- 
&« ſtances ſtated at the time of underwriting the Wh": 
« policy, that they are then true; and if ſo, the by 
« inſurers are liable for all future riſques. at 
Ro | | ca 
Fen v. The inſurance was made on a ſhip warranted : 
Parkiſon. neutral property, which was the caſe when 
Dougl.705- made; during her voyage war was declared 
againſt the power to whom ſhe belonged, 
whereby ſhe ceaſed to be neutral. She was 
captured, and the under-writers inſiſted 
the warranty was to extend to the 1 —* 
voyage: but it was held, that the wAWanty 
only extended to the time when the policy Was 
made and when the riſque commenced, agd ſo 
_ - that the inſurer was liable. ? 
Woolmer But where plaintiff inſured a ſhip warraj 
v. Muil- to be neutral property, and it was found t6: be 
uhu, not neutral property, the inſurer was diſchar- 
- Rh” ed, though the loſs did not happen by care, il ra. 
4 8 7 2 
x Black. but from having foundered : for the warfänty I If 
A 47. was falſe at the time of making the policy, and I 4- 


ſo the policy void. 
y 3d. 6 For 


Ai 6 
34. « For a warranty is ſo abſolute, that no- 

thing but a performance of the conditions of it 

© ſhall diſcharge it; but it ſhall be abſolute un. 

« der every circumſtance as againſt the parties.” 


1ſt. A. againſt the Inſured. 


For where a ſhip was warranted to fail from Hoare v. 
Jamaica, on or before a particular day, and be- ee 
fore that day was prevented from ſailing by an em- P 194: 
bargo. The inſurer was held to be diſcharged, tho 

the terms of the policy could not be performed. 


90 if ſhe be detained beyond the day ſhe is Bond v. 
warranted to. fail, by any cauſe whatever, as Nutt. _ 
by dangerous. weather, want of repair, the ene» Comp. ger. 
my being off the port or ſuch; in all theſe 
caſes the inſurer is diſcharged. 


w OY 1 AL 


d 

1 2d. As againſt the Inſurers. | 

4 e The fame literal adherence to the terms of 

„ the policy ſhall charge them.“ 

8 | 

„if 2 ſhip warranted to fail by a certain Bond v. 

e aay, ore that day breaks ground on her Nuit. 

y WW voya ome, though ſhe is put back by ſtreſs Bong. 53. 

8 of weather, or re-called by an embargo; the 8. C. Wer 

o policy xemains good, though ſhe does not fail 3 Ref. 
ler till long after the day. For ſhe has 
performed the terms of the policy, by begin- 

d WW ning tier voyage at the day. | 

e , > 

* 950 where the ſhip- Leghorn Galley was war- Earl v. 


rante to ſail from Jamaica on or before the Harris. 
iſt of Auguſt, and ſaild from her port Savanna Pougl. 343. 
de la Mar on the 1ſt of Auguſt, with a full cargo 
and her clearances on board, aud proceeded 

. to 


el A 


Per Lord 
Munsh eld. 
4 Burr. 


TR 


„ and without any fraudulent intent; for the 


. ſtance did not exiſt, or to eſtimate the riſque, 


% was leaky.” This letter was not comnatni- 


ASSUMPS$SIT. 


to Bluefields, where ſhe expected a convoy; but 
was there detained by an embargo. This was 
held to be a ſufficient inception of the voyage 
to anſwer the terms of the policy, and the in- 
furer liable, the ſhip having been taken. 


d. „ The third caſe in which a policy may Me 
6 be avoided, by matter previous to the ſign- 

« ing of the policy, is by a concealment of cir- 
« cumlances affecting the ſhip, &c. at the time ge 
« of making the inſurance.” . | 


As to this it has been decided, | ne 


I ſt. That the keeping back any circumſtance 
«in his knowledge by the inſured, to miſlead the 
% under-writer into a belief that the circum- 


v« as if it did not exiſt, is a fraud, and avoids 
« the policy. And the caſe is the ſame though 
« the ſuppreſhon happened through miſtake, 


« inſurer is deceived,” _ 

On the 25th of Augu/t defendant und le 
a ſhip from Carolina to Holland. It a ed 
that on the 23d of Aug the agent fd the 
plaintiff had received a letter, win cf 


mentioned, That the writer was in c any 
« with the ſhip in queſtion on the 1 of 
« Auguſt, and that at 12 at night he Or 
« of her all at once, and that the captain of 
46 her the day before had complained, that ſhe 


cated to the underwriter. In fact the Yhip 

continued her voyage until the 19th, when ſhe 

was -taken by the Spaniards, and there was no 
12 ; Pretence 


* 


A 


ASSUMPSIT. OO, 


etence of any knowledge of an actual loſs when 
e inſurance was made, and it was made in 
onſequence of a letter recieved from the plain- 
ff, dated the 27th of June before. But the con- 
ealment of the letter was deemed a fraud on 
he inſurer, and he was held to be diſcharged; 


For whatever accounts the inſured- or his Da Coſta v. 
gent has received of the loſs or other circum- ** 
ance in which the ſafety of the ſhip is con- — goes 
erned, theſe ſhould be communicated to the 7 


nder- writer, or the policy ſhall be void. : 


And on the ſame ground, a concealment of Hodgſon v. 
he true port of lading from whence the ſhip 3-900" pda 
ailed, was held ſufficient to avoid Wy policy. Rep. 463. 

2d. « But the inſured may be innocently Per Lord 
© filent, as to grounds open to both to exer- Mansfield. 
© ciſe their judgments on; therefore he need mri A 
© not mention, what the inſured knows al- 
ready; or what he ought to know; what he 

ks upon himſelf to know or what he 
being informed of. | 


| As an under- writer inſures. a private ſhip mid. 


s f war, he need not be told the ſecret enter- 
y ne th: deſtined for, becauſe he knows ſome 
f WE-xpedifign is in view, and from the nature of 


he act he waives the information. 

So where defendant under-wrote a policy Carter v. 
againſt che taking of Fort Marlborough in the Bochm. | 
20% Bodies, by the enemy for one year, on the 3 Bur: | 
part of the governor. In an action on the po- 1 Black. 

licy. it was refolved, 1ſt. Phat it was no con- Rep. 393. 


cealment of circumſtances that the ſtate of the 8. C. 


* fort 
Bf 


* 


| ; 
N ASSUMPSIT. 
fort and fortifications was not made known to 
the inſurer. 1. Becauſe he had made no-inquiry 
to this particular, and 2dly, That it was the 
riſque of being attacked only that was inſured; 
and 2dly, It was reſolved, that it was not ne- 
ceſſary to make known to the inſurers the go ·¶ di 
vernor's opinions, and ſurmiſes, on the pro- 
5 bability of an expedition againſt it, which were 
mere ſurmiſes, and equally lying within the 
knowledge and conjectures of the inſurer d 


, 
: 


themſelves. 


* * 


Per Lord © For the under-writer is bound to know eve- 


— —ͤ—— — o———_—_ — — — —— — — — — — - N 
— — - > 8 5 — 


Mansfield, (c ry cauſe which may occaſion natural perils: 4 
in 8. CO. © the difficulty of the voyage, the ſeaſons, c. ¶ tic 


« as alſo all political dangers, as the probability 
« of a declaration of a war, or peace. And he of 
« therefore cannot ſcreen himſelf under an ig- 
c norance of any of theſe circumſtances.” 


Planchs y, As where a ſhip was inſured before war was 
Fletcher. declared, but when it was daily expected 
Dougl. 240. ſhe did not fail till after war had been 
2 Reſ. it was adjudged, that there was no con 

i . here, as to the underwriter, and that thWolicy 


remained good. 
; ; 66 So the inſurer is bound to &now &... 
« of trade, and where a loſs happenguaf in 
«© the common courſe of that tade Wile is 
& liable.“ | 


alles, As where the policy was on a Hip to Fabro- 
Kennoway. dor on the fiſhery, and the cargo until diſcharged. i 
Dantzl. 492. The ſhip arrived, but the cargo was not dif- 

charged for a conſiderable time, and 8 ri 


ASSUMPSIT. 


at time the ſhip was cut out of the harbour 
by a privateer. It was objected, that this de- 
hy and neglect in the ſhip's diſcharging her 


proved to be the uſage and courſe of trad? to 


in that manne 
writer was bound to know it as ſuch, and that 


the under- writer be liable. 
ticular branch of trade, to the place in queſtion 


good and admiſſible evidence. As the mode 
of trade and fiſhing at Newfoundland is ad- 


Labrador. 


in is a clauſe, that the Company may 
detaiſine ſhip in India for twelve months, 
otherwiſe ſhe is to be allowed to return within 


a ” The ſhip in queſtion was de- 


taineG and the inſurance was made without 
notie&MHat ſhe had been ſo detained, but made 
mere on the charter-party. A loſs having 
taken place, the inſurers conteſted the payment 


detention, it was a concealment of circumſtan- 
18 but it being proved that ſuch detention was 
7 the common courſe of the India trade, was 
LVithin the won the charter-party,' and ſo a 


5 riſqug then in contemplation, and that the * 


cargo, ſhould avoid the policy. But it being 


diſcharge the oes of ſhips by degrees, and 
8 72 court held, that the en | 


it muſt be deemed to be within the policy, and 


2dly. That though the queſtion on the par- S. C. 
might be neu, yet that the courſe and prac- | 
tice of the ſame trade to a different place, was 


miſhble evidence as to the ſame trade to 


80 where the inſurance was upon an India Salyador v. 


hartered in the common freche form, W. e 


1707. 


on the ground, that having no notice of the 


— og <TD Fe —07 ng ——— 
- - — . k 


72 i 48 UMS r. 
of detention might be known at the Indi 


Houſe. The court on theſe grounds held the 
inſurers liable. 


| Theſe are the caſes in which policies of inf 
0 rance have been declared to be void, from mat 
ter exiſting before the making of them. W. 


ſhall now conſider, 78 
2dly. How Policies may be avoided by matter ſub the 
ſequent. po 


i 
{ 
j 
i 
l 
[ 
i 


1ſt. « Tt is a general rule that the terms of 
«the policy are to be ſtrictly adhered to, fe 
c Aer variation from the riſque inſured diſchar 
„ ges the underwriter.” 


« Upon this ground, where a certain voyage 
« is inſured, any deviation from the direft courſe 
« of that voyage avoids the policy.” 


But 1ſt. * An intention to deviate will not avoid 

« the policy, if a loſs happens while the 4hj 

Foſter v. © was in her direct courſe.” For w 

dev nnggy ſhip was inſured from Carolina to 

1249. from thence to Briffol, and the ca 

taken in ſalt, which he 'was to deliver 

mouth out of his courſe, before he 

Briflol. He was taken in the direct 

both places, before the dividing point 

inſurance was held to ſtand good as ag 
underwriters. 


Green v. For where a partial loſs happens in the caſe 
28 of an inſurance, and in the fame voyage a de- "© 
AT; —4 viation is ke made, the inſured ſhall re- 

840, 8. C. cover for ſuch loſs; for the policy is only diſ- I 41 
charged from the time 230 the deuiation. Iu 


2d, « Vat 


i | 5:70 
zd. © But if in fact the ſhip does not pro- 
« ceed at all on the voyage inſured, though ſhe 
« may be in the track of it, yet ſhall the policy 
« be diſcharged.” | . 


The inſurance in this caſe was on a ſhip Wool 
from Maryland to Cadiz. ; ſhe was taken in the dridge v. 
Cheſapeak ; all her clearances were for Falmouth range 
and a trarket, and the place of capture was in 
the courſe for both places, and before the dividing 
point. In an action againſt the inſurers, it was 
held that as the evidence of her clearances ſhew- _ 
ed her deſtination to be different from that inſur- 
ed; it was not the voyage the inſurer meant to 
underwrite, and he was therefore diſcharged. 


For the policy ſhould attach when the ſhip way v. 


that if ſhe ſails before the time fixed in the ni. Trin. 
policy, it never attaches. 4 4114: 


d. « But a deviation is excuſable in the fol- 
wg caſes.” + 


2 Term 
Rep. 30. 


In the caſe of neceſſity,” as if a ſhip Lavabre v. 
eng ſhe may go out of the direct Wilſon. 
another port to repair. But in ſuch caſe 2998/3277: 
it mulfappear, that ſuch deviation was clearly 
the chro' Mreſſity. For if it was uſed for any trad- 
the! ing * like purpoſes, it is not an excuſable 
deviation. And therefore if the ſhip is compel- 
led to leave her direct courſe by ſuch neceflity, + 
ale ſhe muſt proceed to ſuch place of ſafety in . 
de- rect courſe, and in the ſhorteſt poſſible time. 


dig. For to make a deviation criminal, and ſo 
1 the under-writer, it muſt be done vo- 


ſets out on her voyage, or it cannot after. 80 Modiglia- 


27 Geo. 3. 


1 
—— —— —ͤ—— and 
. 


48S UMP SIT. 
For when a ſhip went out with a letter of 
Brugden. marque, infured from Briſtal to Newfoundland, 
and having taken a prize, the failors roſe and 
compelled the captain .to leave his courſe for 
Newfoundland and return to Briſtol. In an ac- 
tion againſt the inſurers who ſet up a devia- 
tion in their defence; it was reſolved, that it 
was excuſed by reaſon of the force uſed againſt 
the captain, which he could not reſiſt, and ſo fell 
within the caſe of neceſſity, which had been 
always admitted as an excuſe. 


2dly. For the ſake of greater ſecurity a devi- 
ation is excuſable. | 


As where a ſhip deviates ſomething from her 
| courſe for the ſake of meeting with a convey; 
Cowp. 697. this ſhall not be deemed a deviation ſufficient 
to diſcharge the inſurer. But the ſhip ſhould 
not wait for a convoy for the under-writer is 
ſuppoſed to eſtimate che time his riſque con- 
tinnes, in rating the præmium, and ther 
mag not be prolonged, unleſs throug 
ty. | 


3dly. « Where the known uſage of 
ec mits it.“ | | 


- Planchey, For where a ſhip was infured from don 
Fletcher, to Nantz, allowed to touch-at Offend, all 
Dougl 240. her clearances were to Oftend only, it being 


> tara proved to be the aſage of the trade, to clear for 


Salk. 445. one port and go to another to avoid the French 


8. P. duties, and this known to be the eſtabliſhed 
mode, the policy was hcld to be good againſt 

the under-writer. | LES 3 
2dly. 


ASSUMPSIT. 


2dly. „But though ſuch ſtrict adherence is 
« required to the terms of the policy, yet ſome 
&« latitude is admitted as to the uſage and courſe 
« of trade, /o as to take in loſſes not within the 
« frif letter of the policy.” _. ray 
For where defendants had underwritten a pelly v. 
ſhip to China in the uſual form “ againſt all Coal Ex- 
« loſſes by ſea, &c.“ When the ſhip reached 3 
China, ſhe was unrigged and the rigging brought 8 
on ſhore, where by accident it was conſumed r Burr. 
by fire. The inſured brought their action to 347+ 
be repaid their damage, and the defendants re- 
fuſed to pay, on the grounds that it was a 
loſs on land, and ſo not within the policy. But 
it being proved that it was the eſtabliſhed 
courſe of the trade ſo to unrig the ſhip, the 
plaintiff recovered. 


3d. « To determine therefore what ſhall be 
„ an adherence to the terms of policies, the ſe- 
al conſtructions on them are to be attended 


{> LBS. I. nds en 


ft. If a merchant inſures a ſhip gene- Molloy de 


s of ſuch a burthen ; this aſſurance ſhall E Mar. 
av. 


WM 


* 4 


So where plaintiff made an inſurance on a ſhip Topge v. 
and freight, the ſhip was then careening before Watts. | 
ſhe took in her lading, and a tempeſt having rv iow 

; ariſen, uu 


. 
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ariſen, ſhe was loſt : it was adjudged that the 

- plaintiff ſhould only recover for the loſs of the 

ſhip, but not for the freight, the goods not be- 

ng actually on board, ſo as to make the plain- 
s right to freight commence. | 


Molloy 2d. If a ſhip is inſured from 2 port, the in- 
25. ſurance does not commence until the voyage 
is begun, ſo that the inſurer is not liable for a 
loſs in pert ; but if ſhe once breaks ground, 
though driven back into port, the inſurer is li- 
able Te a loſs, for the-voyage was begun. But 


an inſurance af and from a port, cages loſſes 


while i in port. 
Molloy de 34 If goods 2 are infured on board any ſhip 
Jur. Mar. and the 3 leaky, if the maſter and ſuper- 
vg; cargo take them from that ſhip and put them 
on board another, the policy is diſcharged, 
unleſs there are theſe words, „“ the goods laden 
to be carried by ſuch a ſhip or any other, until 
ſafely landed,” in which caſe the inſu 
liable. FIR 
4th. * When an inſurance is made any 
& given time, that time muſt be i ve, 
ce not at different periods.“ | 
Syers v. As i in this caſe the inſurance was on Wetter 
Bridge. of marque for ſix weeks, this it W held 


Doug!-529- ſhould be for ſix ſucceſſive weeks, not part at 
; one time and part at another. 


Waples v. p th. The inſurance is generally for ſuch a voy- 


N 1 age or time, and until moored for 24 hours in ſa 1 
ras 
2243, ty; under this clauſe where a veſſel came 8 


be 


r 


ASSUMPSIT. 


before the 24 hours expired, was ordered out 
again to perform quarantine for fourteen days, 
during which time ſhe was loſt : it was adjudged 
to be within the riſque inſured, ſhe not being 
moored 24 hours in fafety, and the inſurer liable. 


6 


th. Tf a ſhip is inſured to go with convoy, Gordon v. 
the is warranted by that policy to go to the Morley, & 


: place where the convoy is, and if in her way Coney 
a thither ſhe is captured, the inſurers ſhall be dicu. 

U charged. | | d 1 
| | 1265. 


$0 where a ſhip ſails in purſuance of ſignal viꝗorin v. 


it 
8 to join a convoy, but is prevented by bad Cleve. 
weather from receiving her failing orders, yet . 


1250. 


it is a failing with convoy within the policy. 


| Ny 

1 7th. That clauſe in policies of inſurance, te to Wilſon v. 
n be free from average unleſs general, or the Smith. 

d, « ſhip be ſtranded,” means, that only in theſe 2 5 50 


two caſes of a general average, or the ſtranding 1 Black. 
of the {hip ; the inſurers ſhall be liable to ſuch Rep. 507, 
es as/ ariſe from thence ; but all other 5- ©+ 
offes are excluded. | 


tal, partial, and average Lofſes; and 
ew far the Inſurer is liable for each. 


| « After notice of loſs of the ſhip inſured, Molloy de 
er © 
d “reer for a total loſs, and then the inſur- 
at W © ers ſtand in their right, to recover as much 

of the property as they can?rk + 


Nav. 257. 


7 * 


y- But the principle of abandonment has been 2 Burr. 
fe- © x<ltrained in many inſtances for fear of fraud, 997+ 
ut 55 «and * 


1 a 1 
p , 
* PY F 
* 
. * 


_ may abandon to the inſurers and Jur. Mar. 
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751 TOP FFP 
and only i is allowed where the loſs is of ſuch 
« 2 nature as appears to be a total one: for the 
« merchant, where there is only an average 
« loſs, ſhall not be allowed by 7 9 to 
Cazalet v. & make it a total one. For abandonment ſhall 
eee 4 only be allowed in caſe of a total loſs. And 
8. 5 B. K.“ fo it ſhould be made in the firft inſtance, for 
« if the inſured endeavour to recover part of 
—— v. « the property, they ſhall not afterward be al- 


Edie 


Hi. 1 „ lowed to go for a total loſs.” 
+ Jo 
As in theſe caſes. 


Goſsvy., Where the ſhip was 9 bal weather r obliged 

32 to throw great part ;, her cargo over board, was 
utT, 

983. eee captured by the enemy: and being re- 

8 captured and brou be into port, her cargo was 

found of little worth, and the fhip damaged. It 

was held that the inſured might Wenner and 


recover for a total loſs. 


Millesv. 80 where the ſhip had been taken and re- 
e captured, and the ſalvage and repairs am 

8279 to 16 conſiderable a ſum, that the 

deemed it for the benefit of the own 

Her in a foreign port; the infured 1 recov 


HS 4c ww} ow... oo _- 


à total loſs. 1. 1 

+ | P 
Boyſield v. 80 where the cargo of the ſhip inſi * 

Brown. ceived fo much damage, that the valu the © 

: 1 part ſaved came 10 leſs than the freigh the il & 

inſured were allowed to recover for a total 1 

loſs. | | t 

Hamil- 2d. But the mere capture of a ſhip, if after- K 


Metis, Wards retaken without any damage, will nat 
2 Burr. give 
2214. x Black, Rep. 277. 8. C. | 


ASSUMPS1T. 
give the inſured a right to abandon: but the 
plaintiff on ſuch a policy can only recover an 
indemnity according to the nature of his caſe at 


the time of the action brought, or at moſt at 
the time 1 the offer to abandon. 


In this caſe the ſhip inſured was captured 
and carried into the enemies port, where ſhe 
remained eight days, when ſhe was cut out b 
an Engliſh ſhip. The court held that the ſhip 


Dean . 
Dicker. 4 f 
2 Stra. 


Y er 


being ſo long 17650 prefidia and in the enemies 
power, it was a total loſs as againſt the inſu- 
rers. But according to Lord Mangfeld's doo- 


trine in the caſe of G V. Withers, it ſeems to 


be undecided what d an be conſtrued a 


total loſs. 


3d. 4 The loſs, to 3 the inſurer, 08 
« happen during the exiſtence of the policy: 


« For though the cauſe 7 the loſs happened du» 


“ ring the exiſtence of the policy, yet if the 


© loſs did not actually. happen. till it expired, 
| inſurers are not liable.“ 6 


liens the policy was for fix months on 
7 New-York, and during her voyage ſhe 
ſprußg a leak, and by the opinion of the car- 
pe nd crew, thereby received her death's 

This was on the iſt of January, and 
on ry 3d the policy expired: ſhe was however 

ve water till the 7th, when ſhe ſunk. 
Th underwriters were held to be diſcharged, 
though ſhe received her death's wound during 


Menetone 
v. Dunlop, 
Paſch. 23 
G. 3. B. Re 


the exiſtence of the policy; the loſs not having 
Po 1 8 


e till after the po cy had . 


< For 


= 
1 
þ 


Term Rep. the thip arrived ſafe in the Thames; but was 
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« For by no reference or retroſpect ſhall. the 
« inſurer be charged, when the riſque has been 
<« run during the exiſtence of the policy; and 
« the voyage performed which was inſured.” 


Lockyer v. For where the maſter during the voyage in- 
Offley. ſured, had been guilty of barratry, by ſmug - 


8 gling brandy, . Cc. hovering near the coaſt; 


2022.2. 


252. 27 days afterward ſeiſed under an information 
for the ſmuggling, and reſtored on payment of 
the exchequer compoſition of 230/. The in- 
ſured offered to abandon, but the court held 
this not to be a loſs within the terms of the 
policy. For ſo after many voyages and final 
ſettlements between the parties might a ſource 
of litigation be opened. 


4th. „ The inſurer ſhall be liable for no loſs, 

« unleſs it falls exattly within the terms of the 

66 policy.” i a ; / 

Jones v. Policy againſt loſs by mutiny, and on 
Small. of flaves from Africa to the 2 -IJndig ey ON 


2 37. did mutiny, ſome were ſhot, ſome died; of 
130. wounds, others in deſpair jumped overb and in 


In not. were drowned, and ſome drank ſalt wager of 
| which they died after the ſhip came in port. 
It was held, that for thoſe who were ſno pe- 

riſhed of their wounds, as ariſing from tiny, 

the infured ſhould recover, but not falMhoſe 

who periſhed from collateral circumſtances. * 

7 « 

5th. „ Where the inſured takes the goods 

c into his own poſſeſſion, the inſurer then be- 


4 comes diſcharged.” 
Defendant {h 
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Defendant underwrote a policy on goods of Sparrow v. 
the plaintiff ill the ſame ſhould be ſafely landed in ee 
London ; the ſhip arrived in port, and plaintiff "ta 
took out the goods and put them into his 

own lighters, from whence they were loſt: it 


- was adjudged, that the plaintiff having taken 
; his goods out of the poſſeſhon of the captain 
8 of the ſhip into his own, that the inſurer was 
: diſcharg 17 
J 


Note, In ſettling loſſes this rule is obſerved: 


If the policy is a valued one, and part of the Lewis v. 
ws are damaged, the average is ſettled by Rucker. 
is rule. The inſurer ſhall pay to the inſured or” a 
the ſame proportion of the valued- price, that 


the loſs on the goods at the port of ſale, bears 


7 % iY FE 


ms > fl. it 


c 


s, to the price they might have been ſold for, if 
ie WF no ſuch loſs had happened: as if the goods 


pndamaged would ſell for 20/, per hogſhead, 
Put in conſequence of the damage produce but 
3 Here they have ſuffered a loſs of 5. or 
th of hate value, therefore one-fourth 
dan alued price muſt be made good by the 


5th. Of Barratry.. 
| ly is one of the riſques inſured a- 


&* gainſt in all policies of inſurance, and is a 
„ loſs occaſioned by any fraud of the maſter or + 
5 mariners? 7 + ' 


ds 
0 


1. As where the maſter attempted to run the Knight v. 
ſhip out of port without paying the duties, and YT 
2 | was #7 Stra. 581. 


92 


Nutt af- 
ſignee of 
Hague v. 
Bourdieu. 
Trin. 26 G. 
3. Term 


Rep. 323» 


- 


Stamma 
v. Brown, 
2 Stra, 
1173. 


' kavwerer the led 
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was ſtopt, whereby the ſhip was forfeited : this 
was adjudged to be barratry, and to ſubjeA the 
inſurers, as done per fraudem & negligentiam of 


2. It is efſential to barratry that the wrong 80 
ic be committed by the maſter and mariners 


« againſt the oxoners; and therefore if the 1 

« owner is prixy to, or the cauſe of it, the in- 20. 

« ſurer is not liable, for it is not barratry.” he 
As where Le Grand was owner of the ſhip, 

and having obtained goods from Hague the 611 


bankrupt (which Hague inſured) went himſelf 
on board the veſſel, and by his contrivance, 
carried the veſſel to a different port, and ſo de- 
frauded Hague. This was held not to be bar- 
ratry, Le Grand the owner being privy to, and 
concerned in the fraud. | 


by « So that to conſtitute barratry it mul 
« be done without the kuowledge of, and agazul 

« the intereſt of the owners.” Wee 
For where defendant underwrote a to 
Marſeilles, and the was afterwards adverflled to 
carry goods to Genea, and the agent out 
that ſhe ſhould go to Genoa before ſhe Mt to 
Marſeilles, which defendant inſiſted ſhould pot be 
done, as being contrary to the terms of theWWlicy: 
> for Genoa, and in return 
to her courſe to Marſeilles was blown up. The 
plaintiffs attempted to make this out to be bar- 
ratry in the maſter: but the court held, that 
it being premeditated and for the benefit of the 
owners, could not be conſtrued barratry, but 

"PS ROW Vat 
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WW was a deviation which al che in- n 
And therefore where the maſter lefe 1 his Vellaje' v. 

courſe on a. ſmuggling buſineſs «without the Wheeler ro 
knowledge of the owners, and was taken in his . 145 
return to his right courſe: it was adjudged to 
be barratry in the maſter and the inſurer li- 
able; for the loſs was in fact the conſequence of 
the deviation for a fraudulent e | 
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6th. Of Apportionment and return of the Premium. 


" 
_ OE IT On, 


1. If a polioy is under- written, and the 3 Burr, 
« riſque not run, though it has ariſen from the 734% 668. 
« fault of the inſured, yet the inſurer ſhall re- 
© turn the premium : but if the riſque has once 
* commenced, the inſured ſhall not have a re- 
turn of the premium if they do not chooſe to 
od Vg on the voyage, wnle eſs the contract and 
<6 ve is of a diviſible nature.” 


970 


re the ſhip was inſured from London to stevenſon 
Halifa 


warranted with convoy from Portſmouth ; v. Snow. 
ſhe 14 Harm London, but when ſhe reached 3 -" rv 
Furz, the convoy had failed. It was ad- 
de udgech that the under-writer ſhould return the 

præmign, deducting the value of the riſque 
tom nden to Portſmouth ; which in this cafe 

ne Vas one-half per cent; for the voya age was 
diviſible in its nature, viz. from Londen to 
Portſmouth, and from thence to Halifax. 


« But where it is not ſo diviſible, there ſhall 
be no apportionment of the premium.” 


— 


„ 4A bune si. 


Lilly v. As where the inſuranee was on a ſhip at 

9 © her cent. 2 per cent. to be returned if ſhe failed 

with convoy: ſhe failed with convoy only to a 

Certain latitude. This it was held, ſhould not make 

the inſurer return part of the premium; for the 
contract was entire and for the whole voyage. 


. 


2. 4 And though the contract may conſiſt of 
br many parts, yet it may be entire; and the © 
« præmium in ſuch caſe hall not be appor- W © 
c“ tioned.” te 


8 A where a Fe was inſured « at and from 
Wood- ce FHonfleur to Angola, during her ſta there, 0 
bridge, 8 8 1 w 
— 332, &« and thence to 1 Jones and home ;” premium 
111. It was held, that though there were ſeveral 
parts of this voyage, yet that the contract was 
entire; and if the riſque was once begun, tha 
there ſhould be no apportionment of the præ 


mium. | 

Tyrie v. 80 NG the inſurance was on a ſhip «2 . 
Fletcher. © from London to any port for 12 moni 
Comp. 666. as held to be one entire contract, ai © 
He: - mium | ſhould not be conſidery ns 0 - 
much a month: ſo that the ſhip bein \ fi 

before os 12 months expired, that th * N 

be no tener of the præmium. | 
tl 


Theſe are the principal caſes of exprd con- 
tracts which are objects of this action. I thal} 2 
ſubjoin a few other caſes reducible to 10 gene- 
ral head. 


| bop . A perſon may recover r againſt the former « 


— Lev. Ni mw has been guilty of W 5 


ASSUMPSIT. 8 
the ſum expended by him in neceſſary epi, 
by action of aſſumgſit. 


2. If the ſheriff levies money on a ff. 2 . — _—_ 
does not pay it over to the plaintiff; he 
recover it in this action as levied to his ue. 


2 12. 


3. This action will lie to recover the value Lonchamp 
of a maſquerade or ſuch like ticket, at the uit . Kenny. 
of the perſon who paſſed it. Note, the objeQion D. 
to this action was that it ſhould be rover. 


4. So where a ſhipwright had repaired a ſhip, Menetons 


5 which by accident was burnt while in dock, yet v-Athawes. 
was he allowed to recover in this ation the . _—_ 


amount of the repairs. 


5. This action lies againſt an executor or ad- Arkyns v. 
miniſtrator having ſufficient aſſets, to recover a Hill. 


kegacy. a Cowp. 284. 


Hawkes v. 
Saunders. 


6th. Aſumpſit will lie for money had and re- Ibid. S. P. 
ceived, though the lender of the money has taken a gouth Sea 
"pledge for his ſecurity : for he ſhall be preſumed Company 
to truſt to the perſonal ſecurity of the borrower Y: OO: 
as well as to the pledge, unleſs there appears a 
—— agreement to diſcharge the perſon. 


* 


2 2 919. 


Having thus conſidered what will maintain 
this action, I ſhall now proceed to conſider, 


2dly. What Contracts will not ſupport an A 
ſumppit. 


iſt, «© This action being founded either on 
er © an expreſs agreement or an implied under- 
1, © taking; whenever the preſumption of ſuch 
| I « contract 


f A SSUMPSIT. 


« contract or undertaking is excluded, as where 
« it appears that money for which the action 
« was brought was paid without the conſent of 
40 ee ſued ; there this action will not 
« le,” | He 


As in this caſe. Where it appeared to be 

Mic, 26 G. the cuſtom of the pariſhes of St. Yedaſ? and 

3. B. R. St. Michael le Quern, to elect a ſexton jointly, 

Term Rep. and each pariſh to pay a moiety of the ſalary, 

_ St. Vedaſi's elected a ſexton without the con- 

currence of St. Michael's, who therefore elected 

a a ſeparate ſexton for themſelves. St. Yedaſs 

1 pts their ſexton the whole ſalary ; and then 

\ brought an action againſt Sr. Michael's for the 

moiety: It was adjudged that it could not be 

maintained, for the money was paid clearly 

againſt the conſent of the pariſh of St. Michael's; 
and ſo there could be no undertaking implied. 


Birch v. So where after a recovery in ejectment, leſſor 
Wright. of the plaintiff brought aſſumpſit for the meſne 
te point profits; the action was held not to lie: for that 
Rep. 373. Plaintiff having by his ejectment conſidered de- 
fendant as a treſpaſſer; he ſhould not afrerward 
be allowed to conſider that as a contract, which 


he before choſe to conſider as a tort, 


40.0 vos wy 
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Thorpy, 80 when in afſumpſit for s ſold, the evi- 
Howe. dence was, that the plaintiff*s ſervant had ſold 
he Holt. the goods to defendant, who was to give him 
alk. MSS, 4 ; , 
Bull. N. P. half price, which the ſervant was to keep to his 
1.30. own uſe: It was pu that plaintiff could 
not maintain this action, as there was clearly 


no contract or undertaking to plaintiff himſelf. 
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ad. „ A mere voluntary courteſy will not ſup- Hob. 106. 


« port an aſumgſit. 


.« And that ſhall be deemed a voluntary 
«. courteſy, which has been undertaken without a 


« projſpett of certain recompence.” RR 


As where plaintiff had done much buſineſs oſborne v. 
for Mr. Gu 82 bequeathed all his poſſeſ- Governors 
fions to the 2 pital) and had done it in con- 7, 1, 
5 p 7 oſpital. 
templation of a legacy from him. But being , Stra. 128. 
diſappointed, after Guy's death, he brought | 
this action on a quantum meruit for his former 
trouble z when it was adjudged, that it would 
not lie, the buſineſs having been done not with 
a view to immediate or certain recompence, but 
with a view to a legacy. | | 


« But if there was any regugſ made by de- 
« fendant, there the courteſy or benefit ſhall 
« be preſumed and conſtrued to be not volun- 
« tary, but done in purſuance of the requeſt, 
and this action will lie.” IHE 


As where plaintiff declared, that defendant Lampleigh 

having killed a man, requeſted plaintiff to la- v. Brait 

bour to procure for him a pardon, for which Hob. 209 

he 2 him 100/. which plaintiff having 
rformed, it was adjudged that the action well : 
y, as ariſing from the requeſt of the defendant. 


80 where defendant's teſtator made a pro- Griefly v. 
miſe to plaintiff that if ſhe would uſe her in- Lowther. 
fluence with her daughter, and induce her W ant 
to marry him, that he would give her tool. | 
She did ſo, and the marriage took effect: It 

Was 
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was adjudged a fufficient conſideration to up- 
hold the action. e 


« But though a requeſt has been made, yet 
ec if it was in quinn” ene of the offer, advice, 
e or inducement of the other party, it will not 


4 ſupport this action.“ 


As where in ofſumpft for money had and re- 
ceived, the defendant gave in evidence, that he 
had paid 20/. to the ſecretary of a foreign 


AL. 1749. ambaſſador for a protection for the plaintiff, 
Bull. N. P. and alſo my his coſts and expences in 


Jermyn v. 
1.ucas. 


Per 'I'wiſ- 


den. 
1662. 
Trials . 


Pais, 181. 


cio it. e judge directed the jury, that 
in caſe they believed that plaintiff himſelf had 
applied to the defendant to get this protection, 
to allow the ſum paid for it; but that in caſe 
they believed that the advice to, get ſuch pro- 
tection came from the defendant, then to allow 


him nothing, and the jury found for the plain- 


tiff without any allowance. 


« And it ſhould ſeem that any thing done in 
tc the courſe of a perſon's buſineſs or employment 
% ſhall not be deemed a voluntary courteſy, but 
cc the foundation of a contract.“ 


For where in indebitatus aſſumpſit for carrying 
herrings, plaintiff gave in evidence, that he was 
a porter at Yarmouth, and when the herring 
ſhips came in, he went {of his own head and 
carried ſuch a quantity to the defendant's houſe. 
It was held to be good evidence in ſupport of 
the action. 


3d. “ This 


& * 


ee w woe i2zzve er OO 
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. 3d. © This action will not lie where the con- 
ic fderation on which. it is founded is an illegal 
ec act. Pour: 


As where plaintiff gave to defendant 20 f. Allen v. 
in conſideration of which, he undertook to beat AN r. * 
J. S. out of ſuch a cloſe, or to pay „ 
did not do it, whereupon plaintiff brought / 
ſumpfit for the 40 g. and the action was adjuc 


not to lie, the unn wg an HEE 
act.“ 7 # + 8 


So where two boxed for a wager of five webb v. 
guineas, on aſſumpſit for that ſum brought by Biſhop. 
the winner, the action was held not to lie, the eee 
act being an unlawful one. > 
| | N. P. 16. 

c And though the conſideration be but in 
« part unlawful, yet it ſhall vitiate the action, 

* which is founded in the conſideration taken 


86 together. 


For where in conſideration that plaintiff (who Fetherſtone 
was a ſpecial bailiff) would let a perſon whom -h Hutchin- 
he had arreſted for debt, go at large; and of Cro. Eli. 
two ſhillings then paid to defendant, he un- 199. 
dertook to pay the whole debt, on afſump/ſit 
brought for the money, it was adjudged not to 
lie, for the promiſe Pe to the ſame effect 
as an obligation, which would be void by Pat. 

23. H. 6. the promiſe ſhall be ſo too: and 
though it is coupled with another conſidera- 
tion, of two ſhillings, yet it being void as to 
part, it is void as to the whole. : 


I2 % On 


2 Stra. 
1249. 


Stack» 


poole v. 
Farle. 


2 Wil. 
133. 


„ cover.“ 


„ Duet where the tranfaRtion is not in itſeif 


jest of it ſhall deſtroy the afſumpfir. 
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© On this ground, money won at gaming 
&* would not be recoverable.” But there is this 
exception. 


That where the money was ent to play with, 
but there was no ſecurity as by bond or note, 
but merely parol, this was held not a caſe within 
the ſtatute; for there not being the word con- 
tract in the ſtatute, the parliament might think 
there could be no great harm in a parol 
contract, where the credit was not likely to run 
high, and that therefore the lender might re- 
cover. | | 


« Though the plaintiff in this action has not 
« been a party to the illegal tranſaction, yet where 
& the aſſumpſit has ariſen from it, he cannot re- 


For where defendant promiſed the plaintiff 
two per cent. on the ſum, a purchaſer to be 
rocured by the bmp ond would give for de- 
endant's place of ſurveyor of baggage in the 
port of London, Plaintiff did procure him a 
urchaſer, who gave him 1200 /. and then 
1 his action for 24 J. When it was ad- 
judged that the ſale of offices being prohibited 
by flat. 5 & 6 Ed. 6. c. 16. that the ſale was an 
illegal tranſaction, and that the afſumpſit found- 
ed on it was void; and fo defendant had judg- 
ment. . | 


* unlawful, ne ſubſequent illegal uſe of the ſub» 


As 
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As where plaintiffs ſold tea to defendant Holman v. 
abroad, which they delivered at Dunkirk, though Johnſon. 
this tea was for the purpoſe of being ſmuggled Pg Ob; 
into England, aud that known to the plaintiffs 
at the time, yet they not being concerned in 
the ſmuggling, and it being a fair ſale as to 
them, they were allowed to recover the price 
of the tea in England. | 


« However, where a perſon has been igno- 
« rantly induced by the falſe repreſentations of 
& another, to do an illegal act frem which a 
« damage ariſes to him, he ſhall recover thoſe 
« damages from the perſon who induced him 
cc to act in ſuch manner, on his promiſe of in- 


« demnifying him.” | 


For where defendant pretending that he had Fletcher v, 
arreſted a perſon on a commiſſion of rebellion, Harcot. 
brought him to the plaintiffs houſe, and pro- Hutt, $5- 
miſed to ſave him harmleſs on conſideration of | 
his keeping ſuch perſon for one night ſafe as 
a priſoner 3 this perſon recovered damages 

ainſt the plaintiff for ſalſe impriſonment, and 


- plaintiff recovered them againſt the defendant. 


4th. “ Upon ſimilar grounds afſumpfit will 
« not lie to recover money promiſed for doing 
« that which it was the parties duty to do wwith- 
cc out reward, for it is extortion and illegal.” 


As where plaintiff who was a ſpecial bailif, Stoteſbury 
declared, that having arreſted one Stanton, in v. Smith. 


conſideration that he would take defendant and n 
another as bail for Stanton, defendant promiſed Rep. 204. 
. „„ 


92 „ e. 
to pay him fix guineas and an half, for which 
this action was brought; it was held not to 
lie, it being the duty of the bailiff to take 
proper bail without any recompence or reward 


whatever. 4 


Bridge v. So where an executor ſued out an elegit, and 
Cage. Cro. a ſtranger in conſideration that the ſheriff would 
Jac: 403. forthwith execute it, and of fix-pence paid to 
him by the ſheriff, promiſed to pay him 60 J. 
upon which the ſheriff executed the writ, and 
brought his action for the money: it was adjudg- 
ed that no aCtion lay, as being a conſideration 
againſt law; for the ſheriff is bound to do his 
duty without reward, and this 60 J. is no diſ- 
charge of ſees due to the ſheriff, being given by 
a ſtranger, and not expreſſed to be in conſidera» 
tion of them. 


Rogers v. But even where the act of the officer is not 
1 extortion, as where the undertaking is for the 
Geo. 3. appearance of the perſon arreſted at the return 
Term Rep. of the writ, or to ſave the officer harmleſs, yet 


418, this action will not lie; for the ſtatute 23 H. 6. 


having pointed out the mode of diſcharge, via. 


by bond, that alone is legal and muſt be purſu- 


ed, and a ſimple contract undertaking cannot 


be ſupported. | 


F 


3th. «© Wherever the conſideration of the g 


« /umpfit ariſes from a fraudulent tranſaction, 
< this action will not lie.“ 1 


Willis v. For where plaintiffs were ſuttlers to four re- 
Baldwin. giments at camp, and were to furniſh eight 
Doug. 453. horſes for each regiment, for the forage of 

' which government gave them an allowance, 


Fr. 28 3. 


Q © 
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which was to be furniſn ed hy defendant: an agree- 


ment, that plaintiffs ſhould not take the whole 


of the allowance, but that defendant ſhould re- 
tain part, and give a certain allowance of 
nine pence halfpenny per ration to the plaintiffs, 
for every ration left, was held to be void, and 
the money not recoverable; for it was a cheat 
and fraud on government who paid-for the whole. 


6th. « So this, ation being an equitable one, 
cannot be ſupported where the afſumphit ariſes 
« from an unconſcientious demand.” _ 


As, where plaintiff lent to defendant a ſum Jeſtons v. 
of money for the purpoſe of making a pur- Brooke. 
chaſe of goods, upon defendant's note, payable . 793+ 
on demand, and the plaintiff was to have half 
the profits an the re- ſale of the things purchaſed, 
the purchaſe was made, and within two hours 
after, plaintiff made a demand of payment of 
the note, and brought his action for the intereſt 
and half the profits of the goods befide. It 
was adjudged that as the note bore intereſt from 
the demand, to have intereſt from that time, 
and half the profits too, ſeemed to be uſurious 
the demand being made immediately; but if 
not uſurious, that it was unconſcientious z for 
the agreement was for half the profits in lieu of 
intereſt ; and defendant had judgment. 


7th. „ And fo likewiſe if the conſideration 
« is a frivolous or groundleſs one, or if there is 
« no conſideration at all, this action will not lie 
« for ex nudo pacto non oritur attio.” ST 


As if A. promiſes to B. a ſum of money on 1 Roll. Ab, 
conſideration that B. would make him an eſtate 33 
at 
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at will, it is a void promiſe to ſupport this acti- 
on, for B. may inſtantly determine his will. 


Tooley v, So where plaintiff declared, that whereas the 
Windham. defendant's father had taken the profits of cer- 
Cro- Eliz. tain lands to which plaintiff had title, and for 
5 which he had filed his bill in Chancery againſt 
defendant, and that in conſideration that plain- 
tiff would withdraw his bill, defendant under- 
took to repay the profits ſo taken, and for 
which he now brought his action: It was reſoly- 
ed that it could not be maintained, for there was 
n conſideration, as the bill in Chancery might 
have been an unjuſt one, upon which plaintiff 
could have recovered nothing, and beſide that, the 

ſon was not to anſwer for the father's wrong. 


eee « Upon this 4 5 a promiſe of any thing 

Cro. Ff. © for a ſervice already performed, without view to 

282. &« reward, is void. Though where the ſervice 
é“ had been done at the requeſt of another, it 
« ſhall be good to ſupport this action.“ 


eres v. But a promiſe to a ſervant in conſideration 
Hutt. 84, of paſt ſervices has been held to be good. 


Lutwich v. And for the ſame reaſon promiſes to pay 
* merely in conſideration of unſpeciſied forbear- 
* 2 ance are void, and will not uphold this action. 
For the forbearance might be but for an hour, 
which would be a forbearance, and yet would 


be an inadequate and frivolous conſideration. 


Treford v. Therefore where the conſideration is forbear- 
2 3. ance, the time of forbearance ſhould be a con- 
0b enient one, and ſet forth, to be left to the Jury 


4, 


puty, as prothonotary to the palace court, ? Stra. 
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sth. Aſumpft will not lie, where the debt woodford 
for which the action is brought, is due by ſpe- v. Deacon. 
cialty. For the ſpecialty ought to be declared g. a6. 
on; therefore it is neceſſary always in the ac- Co. Ja. 
tion to ſet out, for what cauſe the debt became 213. 8. P. 
due, or it will be a ſufficient reaſon to arreſt 
the judgment. | . 


Therefore where by deed under hand and Baiſtrode v. 
ſeal, plaintiff had appointed defendant his 'de- Gilborne, 
and defendant entered into articles to account. 
Plaintiff brought Aſſumpſit for the ſums re- 
ceived by defendant in the office; and the ac- 
tion was held not to lie; for defendant bein 
bound by deed, plaintiff had a remedy aoxinit | 
him of an higher nature; as here an action of 
covenant. | ne: : 


Though where there is an expreſs promiſe to Wilkin v. 
account, this action will lie; but plaintiff ſhall Wilkin. 
not in this action be allowed to go into the * 
ae of the account, but ſhall confine 

imſelf merely to the damage he has ſuſtained 
from not accounting according to promiſe. _ 


And therefore in aſſumpſt grounded on a poulter v. 
promiſe to account, miſapplication or breach Cornwall. 
of truſt muſt always be laid in the declaration'; Salk. Þ 
for if a man receives money to a ſpecial pur- 
poſe, it is not to be demanded as a duty until 

e has refuſed to apply it according to his truſt, 


However, where a perſon gave a reſponden- Fenner v. 
tia bond for a ſum of money, and bound him- _ 
ſelf by an indorſement on the bond, pur * 


ASSUMPSIT. 


caſe the obligee choſe to aſſign the bond to any 
perſon, that he would pay the aſſignee the whole 
ſum without any deduction. This was adjudg- 
ed to be an undertaking to any aſſignee to pay 
the money, and that indebitatus aſſumpſit would 
therefore lie for the money, by the perſon to 


whom the bond was aſſigned, as founded on the 


undertaking and not on the bond. 


gth. « Theſe are caſes in which on account of 


4 the conſideration being bad, the plaintiff can- 


Browning 
v. Morris. 


Cowp. 790. 


Per Lord | 


Mansfield, 
2 Burr, 
1112. 


© not recover, but in thoſe caſes i the party had 
ic paid the money on ſuch conſideration, he Hall 
cc not be 'allowed to recover it back.” 


1. As where a lottery-office keeper paid mo- 
ney. on an inſurance policy, which inſurance 
was againſt act of parliament. Having brought 
his action to recover it back, it was reſolved, 
that the inſurance being illegal, the court would 
not aſſiſt him in the recovery of what he had 
voluntarily paid, and defendant had judgment. 


So if a perſon pays a debt 'which has been 
barred by the ſtatute of limitations : or con- 
trated during his infancy, and not for neceſ- 
ſaries: or to the extent of principal and in- 
tereſt on an uſurious contract: or money fairly 
loſt at play. In none of theſe cafes can the 
party recover it back ; for it was paid through a 
motive of honour and honeſty, and the de- 
fendant may therefore retain it 'with a fafe con- 
ſcience, and therefore the:law will not compel 
him to-refund it. 


% But where money has been paid on an 
« illegal conſideration, that -is to "induce an 
| « illegal 


an 4 =” ono oo = am ftw ͤ s a> tos two 


a A a -a _ a X 


K. 2 


Af i —vf 


« ilegel act, if the ſervies is. not performed, | 
« plaintiff ſhall recover back'the-maney.” | | 


As where a man gave” money' to a cuſtoin- Quot. 


| Houſe officer to run goods, the goods were non. 


ſeized, and the perſon recovered back his mo- Nm. g 
ney again. 6 o £374 | | | 


10th. «© Though the. perfon who. has. re- 
« ceived any 2 from another, is not le- 
« pally intitled to keep it, F it depends on 8 
« queſtion of right, which cannot be complete- 
« ly tried in this form of action, but may 
66 oy anather z aſumpſit cannot be maintained 
00 $ i - 4 8 "of WES; 


As where defendant had taken and. im- Lindon Vo 
pounded plaintiff's cattle as damage feaſant, Hooper. 
plaintiff claimed a right of common, but paid the 414. 


money charged for the domage, and then brought 


aſſumpſit to recover it back, for the purpoſe of 
trying the right; the action was adjudged not to 
lieʒ 1ſt. Becauſe that upon the general iſſue, de- 
ſendant would not be apprized of the point to 
which to apply his defence; and, 2dly. That the 
right would not be decided, for it would not ap- 
pear afterward on the face of the record. The 
action ſnould have been treſpaſs. or replevir, in 
which the right would come in queſtion, and 
appear on the face of the record. ä 


So where it was brought, to recover back mo- Towers v. 
ney given as The _—_— in the exchange of two Wells. | 
horſes, where it afterwards appeared that one of Cp. 879. 


them was unſound. The action was held not to 
| „ Y OT ns 1 of 13" rig 
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Nightin- 

£2 ale aſ- 
gnee of 

Metivier 


v. Deviſme. 


5 Burr, 
2509, 

2 Black, 
22 
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lie, for the warranty was the point to be tried, 
which it could not be in this action. 


So it will not lie as for money had and re. 
ceived, to recover Aecl in any of the public 
unds; for ſtock is not money, and the re- 

medy ſhould be by bill in Chancery. - This cafe 
was to recover back 50. India ſtock tranſ- 
ferred to defendant by the a after an act 
of bankruptey committed. 


11. Theſe are the moſt . Er 4 
this action. It is however to be obſerved, that 
as this action is founded upon promiſes, it is 
enatted by the /atute 2 of Frauds 29 Car. 2. c. 3. 
That no action can be maintained on a bare 
romiſe without a note in writing to prove it, 
in the following caſes: 1. « No executor ſhall 
« be charged in any deficiency or damage out 
c of his own eſtate: 2. No -perſon ſhall be 
4 charged to anſwer for the debt or default of 
% another perfon: 3. Nor any one be charged 


c on any agreement in conſideration of mar- 


% riage: 4. Nor upon any agreement for the 
% fale-of lands, tenements, or hereditaments. 
cc 5G. Nor upon any agreement whatever which 


ec ig not to be carried into execution within a | 


cc year from the making thereof, unleſs there 
«© be a memorandum of the contract, agree- 
« ment, or undertaking, ſigned by the parties 
« or their agents properly authoriſed.” 


Upon: theſe clauſes in the ſtatute, theſe de- 
ifions following have taken place: 


As to the 1ſt. I find no determination. 
| As 
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99 
As to the 2d. the rule is, 4 That if the de- Bourket- 
| « fendant comes only in aid of the other who ne v. 


« obtains the goods, ſo that there is a remedy o* 2 - Wh 


« againſt both, according to their diſtinct en- 


« ing, and void without a note in writing; but 
« where the whole credit is given to the de- 
« fendant, ſo that the other is but as his ſer- 


C 


« That that is not a collateral but an original 
« undertaking ; in which caſe a note in writ- 
« ing is not neceſſary.” | 


ny As where plaintiff was leſſor to one Taylor, Williams 
who owed him 45 J. for rent, Taylur aſſigned- v. Leper. 
a over all his effects for the benefit of his other Sor 


creditors, who appointed defendant as their. 
broker. He advertiſed a ſale, and on the 
morning of it plaintiff came to make a diſ- 
trefs ; whereupon defendant promiſed that if he 
would deſiſt from diſtraining, that he would 
pay him the whole of the rent. For this rent 
the action was brought, and defendant pleaded 
the ſtatute of frauds, as an undertaking for the 
debt of another, and no memorandum in writ- 
ing. But it was adjudged that plaintiff having 
a prior lien on the goods in the hands of the 
defendant, that they were the- fund charged, 
and to pay out of this fund was an original-un- 
dertaking by the defendant himſelf. 


c But wherever the perſon undertaking is joint 
« ly intereſted with others, though they receive 
« the benefit of his undertaking, no note in 
« writing is there neceſſary ; 2 the under- 
« taking ſhould be ſolely for the debt of another, 
* which here is not the caſe.” - As 


« gagements, that that is a collateral undertak-. 


« vant, and there is no remedy againſt him. 


3 
z 
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stephen As where an action was brought againſt de- 


v. Squire. Endant and tuns others, for appearing for plain- 
$I "i without u wart, and defendant promiſed 


ar 
| Comb. 362, that if plaiatiff would not proſecute his action, 


that he would pay him 107. and cofts. A note 
in writing in this cafe was held not neceſſary, 
it not being a promiſe ſolely for the debt of ano- 
ter, the defendant being himſelf originally li- 
able (3 Burr. 1888.) But per Holt, if A. ſays 
do not proceed _ B. for a debt, and I 
on give you #04. this bn 9 te within the 
atute. - | 


ee ee to the perſon to whom the un- 

ing is made, to make a note in 'writ- 
« ing neceffary. It is not Tuſſicient, that plain- 
* tiff has given up, at the requeſt of the de- 


8 « fendant, an vncertain demand againſt another 


— 


c ee 


| Rothery As where in conſideration, thatpleintiF would 


v. Currie, not ſue A. B. fer a debt which he owed him, 
Trin. defendant promiſed to pay the money due, vix. 


Gp. 4 . in a week. This was adjudged to be clearly 


Buller within the ſtatute, and void without a note in 
N. F. 282. writing 3 for it was for the debt of another, and 


ſtill ſubſiſting, notwithſtanding the defendant's 


_ - promiſe, and ſo was (collateral. 25 


Ready, But in this caſe, where the plaintiff's teſta- 
Naſh. tor had brought an action againſt one Johnſon for 
when an aſſault, in conſideration that he would with- 
draw the record, and not proceed to trial, the 
defendant Nafh promiſed to pay him 50 . On 

action brought for this 530 J. defendant * 


E For it ſhould ſeem, that a deb? Soul be ab- 


© =» af ft ...u 


& SF ce vo. 


HEE Þ off + 4 

the ſtatute of frauds z but it was adjudged not 
to be within it, for Johnſon was not a debtor ; the _. 
cauſe was not tried, there _ have been a 
verdict for him, ſo that never being liable to any 


certain debt, this was an original undertaking by 
the defendant, and not for the debt of another. 


This is confirmed by this caſe; For here pit . 
an action being brought, by plaintiff againſt one Hutchin- 
Vickers for a certain ſum of money, defendant ſon. 
in conſideration that plaintiff would ſtay his 
action, undertook to pay the money; and it 
was held clearly that there ſhould have been a 
note in writing; for the undertaking, was for a 


 ſubſifling debt of another. 


c Fo wherever 4 perſon i is bound by hoe to bs any 
« aft for another, or to procure it to be done, if 
« it is done, though without the requeſt of ſuch 
i perſon, a ſubſequent promiſe by 1 him to 7, is 
« good whom a note in writing.” 


As where a pauper Was taken ill, and an Watſon v. 
eden ſent for without the knowledge of T DDE 
the overſeers of the poor, who attended and 2 Trin 
cured her; and after the cure the overſeers 5. G. 3. in 
promiſed to pay him by parol. It was ad- Exchequer. 
judged ſufficient to charge them; for the over- Ng g 
ſeers are bound to provide for the care of the N. F. 48x. 
poor, and ſo ſhall be deemed originally liable. 


However it ſeems to be impoſſible to dra Buller N. P. 
any general role decide in what caſes an un- 281. 
dertaker for the of another ſhall be charged, 
and in what not — it muſt therefore; be left 
to the jury to decide to whom the original credit 
Was Biven, | for on that point all the caſes turn. 

K 2 3- The 


2 Will. 9A» + 


i } 
18 

[ 
* 0 
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44-4 3. The third caſe under the ſtatute requiring 
a note in writing is On agreements in conſide- 
ration of marriage.” +4 


As to Which it has been ſettled; - 


Cook v. © That promiſes to marry, are not within the 
Baker. es ſtatute. For the ſtatute relates only to pro- 
x Stra. 34. «© miſes or contracts in conſideration of marri- 

« age, as to pay money, make a ſettlement, c.“ 


Bird v. As where a father wrote a letter, ſignifying 
* his conſent that his daughter ſhould marry 
regs T. E. and that he would give her 1500 J. On 

a further treaty he receded from this propoſal, 


but ſometime afterward he declared that he 


would agree to What he had promiſed in his 

firſt letter. It was adjudged that this laſt de- 
* . -claration had ſet up the n lerer, and was a 

good promiſe in writing under the ſtatute. 


Lady Mon- So where defendant. before his marriage wick 


Mr... the plaintiff, promiſed her that ſhe ſhould en- 
r preg joy all her own eſtates to her ſeparate uſe, and 
huſhand. writings were ordered to be drawn accordingly. 
x P. Wms. After marriage .defendant promiſed by letter 
618 as before. But upon à bill filed againſt him 


to compel a performance, he ,pleaded the ſta- 


tute of frauds, and it was held to be a good bar, 


as this was clearly an agreement in conſidera- 
tion of marriage, and there was no note in writ- 
ing before the marriage. . 


4. The fourth caſe under the ſtatute requir- 
ing a note in writing is, “ on agreements for 
„ the ſale of lands or any intereſt in them.” _ 

. % This 


* 
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xc This clauſe is confined to the ſale of things- per Treby, 
cc real, as the lands themſelves, and ſo does not Anon. 
« extend to the ſale of timber growing on the ho Iv 


% land, wh h.is a mere chattel, and ſo may 59 
ec be fold by parol.” 


Caſes under this head fall -more properly to 
the juriſdiftion of the court of Chancery, as 
they occur on the ground of a bill being filed 
to compel a ſale and complete à purchaſe. 1 
Hall inſert however two caſes. 

\ / ' 
A letter from the ſeller of an eſtate men- Clarke v. 

Web his intention to ſell the eſtate, but not Wight. 
the terms, is not ſuch a note in writing as ig re- 25 
quired by the ſtatute. 


| 2. Plaintiff agreed to give defendant 600“. Hawkins 

bor an houſe, and by conſent an attorney drew Y Holmes. 
a draft of a conveyance, which was ſent to ; 770. h 
defendant to peruſe; he made ſeveral alter- 


: | ations in it, and returned it to the plaintiff a 

: get it ingroſſed. Afterwards refuſing to 

d ect the conveyance, plaintiff filed his AL x 
„When it was reſolved that this was not ſuch a 

Tr ſigning or memorandum in n as aS gοο—!i _ 

n under the ſtatute. 7 
a- * Na 

r. Ich. The fifth caſe in which a note in wri- 


a- ting is required is on eee net io be per- | 
t- * W | 


As to this the rule is, © That where the; thay 
ir-“ agreement depends upon a contingency and 1281. 
for it does not Pear but che c contingency will 


* happen 
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happen within the year; nor does it appear 
from the agreement that it is to be perform- 
ed after the year; there a note in writing is 
« not neceſſary, becauſe the contingency may 

„ happen within the year, and ſo the agree- 
« ment be performed within that time: but 
« here it appears from the whole tenor of the 
« agreement, that it is to be performed after the 
„year there an agreement in writing is requi- 
&« red under the ſtatute.” 5 


ren 


Fenton v. 
Emblers, 
3 Burr, 
1278. 

1 Black. 


As where by parol defendant's teſtator pro- 
miſed the plaintiff, that if ſhe would come to 
live with him as houſekeeper, that he would 
give her 8/. per annum, and leave her by his will 
Rep. 353. an annuity of 16l. a year. She went and lived 
8. 0% with him till his death; when he having failed 
to make for her the proviſion promiſed, ſhe 

brought her action againſt the executor ; when 
it was ruled on defendant's pleading the ſta- 
rute, that as this depended on a contingency, 
as teſtator might have died within the year, no 
note in writing was required, and plaintiff re- 
covered the valut of the annuity. | 


S's « * 


Anon. 80 where the promiſe was to pay 100/. on 
* Comb. 463. defendant's marriage, a note in writing was held 
not to be neceſſary. . | 


Anon. 80 where it was to pay on the return of a 
Salk. 280. jp for both theſe contingencies might happen 
within the year. | 
RE rh | F | 
I ſhall now, in purſuance of my original di- 
viſion, proceed to 


2d, 
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5 . conſidered with 3 
to the Perſon. 


— 


As to which, 


- « It is a general rule, that no perſon can Jordan v. | 
« 3 this action on an agreement to 1 
« which. he is not a party; for ſuch would 26. 
« ſcern to be a ſpecies of maintenance.” bl 


For where one Hardy being indebted to +1, nan 
I plaintiff, defendant undertook to pay Hardy's Rogers e SHR 
debt to the plaintiff, provided Hardy would aſ- 59% 
ſign to defendant, an — which he had in 
a certain houſe; and avers that Hardy was rea- 
dy to aſſign: It was reſolved, that the plaintiff 
could not maintain this action againſt the de- 
" If fendant, he being a ftrariger to the conſidera- 
» I tion; as the agreement was between Hardy and 
e I defendant, and no contract ſublilted between 
” | defendant and ban. 


So where one Parrie was indebted both to Bourne v. 

" Tl plaintiff and defendant, and a ftranger Was in- Maſon. 
debted to Parrie; defendant undertook to pay ny ts 
Parri#s debt to the plaintiff, on condition that | 
Parrie would ſuffer him to ſue the ſtranger: he | 1 
did ſo and recovered ; and then plaintiff ſued 't 
him and had judgment, which was arreſted; for 

the plaintiff was a ſtranger to. ſhe conſideration. 


« However, where the conſideration is a 
« proviſion for, or to enure to the atvantage of a 
child, this rule has admitted of 1 N ng 


| 


nr 
Dutton v. For where defendant's father, who was alſo 


8 father to the plaintiff's wife, was about to cut . 

218, 332. down 1000/. worth of timber off an eſtate which ] 
, . I 

Sir T. Jones Was to deſcend to the defendant, as a portion 

ark for the daughter : defendant then promiſed his : 

wood, father, that be would pay 1000/. to his ſiſter, 
caſe. provided the father would not ſell the timber. p 


Cre. Eliz. In an action for this ſum after the father's 

463. S. FP. death, plaintiff had a verdict: it was moved in 
arreſt of judgment, that the action could only | 
have been brought by the father or his execu- P 
tors, as party to the agreement, and not by the 
daughter who was a ſtranger to it: but it was 
adjudged, that it being a roviſion for, and a 
kind of debt to the e that he ſhould WW, 
maintain this action, though a mere ſtranger Je 

could not. | | | | 


And a ſtill ſtronger caſe was cited in the caſe 
from Vent. 6. above. Where a phyſician was 18 
promiſed a ſum of money for himſelf, and ano- 
ther for his daughter, provided he performed 
a certain cure: It was held, that the nearneſs 
of relation gave the daughter the benefit of the 
conſideration performed by her father; and that 
ſhe might maintain aſſiump/it for the money. 


&« And upon this ground it ſhould ſeem, that 

4 « in aſſumpſit upon promiſes, general declara- 
4 &« tions are not ſufficient z they ſhould be made 
| to the porſon wwho brings the action.“ þ 


I Rall. Ab For where upon a diſcourſe between the fa- 
1 6. ther of A. and E. in relation to a marriage be- 
9 tween A. and the daughter of B. B. ſaid, that 
| he would give 100l. 4% whoever would 1 45 


* 


e tor's ſale creates a contract between the buyer 
« and the owner of the goods; and therefore if 


his daughter with his conſent. A. did marry her 

with his conſent and brought his action for the 

money; when it was adjudged, that it would 

not lie on thoſe general declarations, as they 
amounted not to a promiſe to the plaintiff 
himſelf; though this would now be clearly bad 

on the ſtatute of frauds. 

zd. Such are the general principles. As to 

particulars. | 


1. In the caſe of Fattors. 


1ſt, If a factor ſell the goods of a perſon be- Gonzales 

yond ſea, he may maintain an action in his own v. Sladen. 
name for the price; for the promiſe ſhall be 37 7 Ann 

reſumed to be made to him: And ſo if he Buller N. P. 
kon goods, the ſeller may have an action 130. 
againſt him, for the credit ſhall be preſumed to 
be given to him : and particularly becauſe it is 
for the benefit of trade. | 


This ſeems clearly to be the caſe, where Buller 
there is no interpoſition of the owner of the N. P. 130. 


goods ſold, as to whom, it ſeems, * That the fac- rap 


« the factor ſells for payment at a future day, 
« if the owner gives notice to the buyer to pay 

« him and not the factor, the buyer is not Full 5 
« tified in paying the factor.“ This was the 
doctrine delivered by the chief juſtice in the 
caſe of Alderton and Schrimſbire following: but 
the jury found againſt his direction; their ver- 
dict was to the Dllowing effect. ; 


| . That 
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Alderton That where by the ufage of trade, the factor e 
Ti Schrim- ſells the goods at his on riſque ; that is, at all 0 
5 re. 25 
2 Stra. events anſwerable to the owner; in ſuch caſe f 
1182. the owner cannot arreſt the money due on the 
ſale of his goods in the hands of the buyer: for 
the factor, not the buyer is debtor to the owner 


n 
if 
ves + Mar h 
Efcott v. But this caſe ſeems now not law); for in this bi 
Milward. cafe the doctrine before laid down by the chief W he 
2 « Juſtice in Alderton v. Schrimſbire, was recognized W ſo 
24 G. 3, and admitted. The caſe was this. In the month ¶ ot 
of June 1783, a cargo of wheat was conſigned to {el 
the plaintiffs from Offend, and they employed one I tin 
Farrer as their factor to ſell it. It was preved, lia 
that the factors in this trade have a del credere © thi 
commiſſion beſide factorage, and never, except 
in caſe of the failure of the factor, make the | 
purchaſers' names known to the owners. On to 
the gth of June Farrer fold 200 quarters of | goc 
this wheat to the defendant. On the 16th of ſpe 
Fune, Farrer handed over to plaintiff the wheat © 80 
then remaining in his hands, and the names of for 
thoſe who had purchaſed the reſt 3 and among IU aw: 
others that of the defendant Milward. On the ftill 
20th of the ſame month Farrer ſtopt, and com- pal, 
unded with his creditors, who executed to ject 
m a deed to that purpoſe. On the 21ſt of h 
Fune, plaintiff delivered to defendant a bill of 
parcels of the wheat ſold by Farrer, and de- 2 
manded payment by his acceptance of a bill to 
the amount at a month's date. Defendant re- 
fuſed and infiſted that he had a right to ſet it 
off againſt a debt due by Farrer to him. Plain- 
tiff brought his action, and the doctrine of the 
chief juſtice in Alderton v. Schrimſbire, was laid 


down 
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down to the jury by Juſt. Buller, as the clear law 
on the ſubject ; and the jury found accordingly 
for the plaintiff. 


2. And every factor ought to ſell for ready mo- Anon. 
, unleſs the uſage of trade is otherwiſe z and Cal. K. B. 


ne 
if be ſells upon truſt, without uſage to warrant 33 


him, he alone is chargeable in caſe of a lofs: 
but if the uſage be to give credit, then in caſe 
he ſells to a perſon in good credit, if ſuch per- 
ſon fails, the factor is diſcharged : but it is 
otherwiſe, though the uſage to ſell is fo, if he 
ſells to a perſon notoriouſly difcredited at the 
time of the fale : for then in caſe of a loſs he is 
liable : and fo he ſhould fell in market overt, or 
there is no change of property. 


goods conſigned to him as factor remain in 
ſpecie, they are not ſubject to his bankruptcy; 
So where bills have. been remitted to a factor 
for a ſpecial purpoſe, if not diſpoſed of or paid 
away at the time of his bankruptcy, they ſhall 
ſtill be conſidered as belonging to the princi- 
pal, and be recovered in this action; but ſub- 


29 however to any lien che factor himſelf may 
ave on them. 6 


2. The next is the caſe of 


Agents or Receivers. 


71 |. An action for money had and received will gagteir v. 
not lie againſt a known agent or receiver, for mo- 1 
Urr. 


985. 


4p paid voluntarily to _ agent for the uſe of the 4 


\ Prin- 


C. J. 


3. As a factor has a lien upon goods conſigned Zinck v. 

to him for his own demands; and as alſo, if Waller. 

2 Black. : 
Rep, 1154. 


* 
21 
1 
* 
1 
i 
14 
1 
1 
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principal. For it would be unjuſt to ſuffer ſuch 


fended or deſerted as the prongs thought fit; 
purpoſe of trying any right of the principal. 


| Staplefield For where a man receives money for another 

v. Yewd. as his agent, under a pretence of right { Ex. gr. 

1 , for tithe:) the court will not ſuffer the princi- 

Per Lee Pal's right to be tried in an action againſt the 

C. J. Buller collector, if the defendant can ſhow the leaſt 

N. P. 133. colour of right in his principal: as in this caſe, 
by having been ſome time in poſſeſſion. 


Buller v. 2. $0 where money has been paid to an agent 
Harriſon. or receiver by miſtake ; he ſhall not be liable if 
Cowp. 566. Je has paid it over to his principal; for he 
ſhould not ſuffer for another's miſtake ; but the 

payer ſhould reſort to the principal himſelf ; 

but if he has not paid it over to his principal, 


but has it in his kands, or only given credit for 


it to his principal in his books, or on an account 
between them ; in theſe caſes, he ſhall be perſon- 
ally liable. 1 1 


3. The next is the caſe of the 


Maſters and Owners of Ships. 


1. „ The maſter of a fhip may bind his 
« owners to any contract which is for the bene- 


« fit of the ſhip.” 


Fates v. As where the ſhip was captured and ranſomed, 
Hall, Mic. and the maſter prevailed on one of the ſeamen 


— 3* to become an hoſtage, and promiſed him the 


Rep. 73. | Wages 


an action to proceed, and to leave him to be de- 


and eſpecially if the action is brought for the 


on the ſhip itſelf, but the owners muſt be per- . Barnard- | 
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wages he then had (4 J. a month) for the time 

he ſhould remain with the enemy, till the ran- 

ſom was paid: this being for the benefit of the | 
ſhip, was adjudged to charge the owners; and | 
the ſailor recovered for the whole time he was | 
in the cuſtody of the enemy. e 


2d. As to Repairs done to the Ship. _ 
1. 11 they are done at: home, there is no lien Watkinſon 


ſonally ſued: but if the repairs are done abroad, «41g e 
by the maritime law the maſter may hypothe- 36) 


cate the ſhip's bottom. 


2. The perſon who repairs a ſhip has his Garnham W | 
election, either ro ſue the maſter who employs Ong _— | 
him, or the owners; but if he undertakes it on i 
a ſpecial promiſe from either, the other is diſ- 
charged. | 


% But where no ſuch agreement appears, 
« both are ſubject: and no private agreement 
« between the maſter and owners, ſhall deprive 
« a perſon who has a charge againſt the ſhip 
« for repairs, from ſuing either party,” 


For where the owners of a ſhip leaſed her for Rich v. 
years to the maſter, under covenants, giving ae 628. 
him the ſole diſpoſal of her, for his own ſole . 38. 
benefit, he undertaking to keep her in repair * 
during the term, the owners were notwith- 
ane held to be liable for repairs done to 
the ſhip during the term, and neceſſaries fur- 


viſhed to her, by order of the maſter, 28 
A ey 


— 


7 
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they were unknown at the time to the plaintiff 
who furniſhed them: but if the plaintiff had 
had notice of the contract between the maſter 
and owners, it ge be a ground to abſolre 
the owners. Th 


Cowp-639, ( But the e ef is Hable only on his contract 
« and no further.” | 


Farmer v. He Waste is not liable to be ſued for ve- 
Davis. ceſſaries furniſhed to the ſhip before tör Hime he 


_—_ became maſter of her; for there there is no con- 


Term Rep. tract. 


3. „ And ſo much is the intereſt of the maſ- 
* ter confidered only as that of a ſervant, and 
« the whole property in the owners, 


Stephenſon That where a cuſtomhouſe officer had ex- 

v. Morti- acted exorbitant fees from the maſter of a veſ- 

Covhh $0, ſel; an action for money had and received was 
adjudged to lie againſt the officer at the FIN of 
the toner. 


3d. In the Caſe of Seamen's Wager. 


« Freight is the mother of wages, therefore 
c in caſe a loſs happens to the ſhip, no wages 
« are recoverable ; that is, the whole voyage 
% muſt be performed, or the ſailors ſhall not 
< be entitled to any wages, for the ſhip is 
« only entitled to freight on delivery of 
« cargo.” 


There 


þ 

J 
4 
4 
t 

* 
C 
f 
{ 
0 


ASSUMPSIT. 119 
Tphereſore where the plaintiff was engaged as Hernaman 

- a ſailor on a voyage from Barnſtaple to Portugal 3 

or Spain, taking in a cargo of fiſh at Newfoundland, gy . 

and the ſhip was taken ſoon after ſhe had failed | | 

from Newfoundland; it was contended, that there 1 

were two diſtinct voyages, one to Newfoundland, 

the other from it to Spain ; and that therefore 

the ſailors were entitled to wages for the voyage 

to Newfoundland. But it was reſolved, that the 
voyage was entire; for on the delivery of the 
cargo the ſhip is entitled to freight, and there- 


* 


ore in this caſe that no wages were due, the J 
ſhip being taken before ſhe had reached the diſ- \ 
charging port. if 

l « And on this ground, where no freight is | 


ce earning by the ſhip, the mariners have no | 
« title to wages.“ 7 54 Wi 


7 Therefore while a ſhip is lading er unlading, Campion v. 0 
„aue ſailors are not entitled to wages, unleſs there Nicholas. 
| is a ſpecial agreement to that effect, to allow £54 495+ | ö 


wages during that time; in which caſe it ſhall 
be good. | 


« And the caſe is the fame of Letters of Marque 
« or Privateers, for the voyage or cruize muſt 
« be performed, or no wages are due to the 
„ mariners.” 


"Therefore where the plaintiff had engaged Abernethy 
on board a Letter of Marque on a cruize, at the v. Landale. 
rate of 5 J. per month, and a ſhare of the prize- Pougl.520. 
money; they took a prize, and the plaintiff 
N put on board her as prize maſter, and got 
Me to England ; but the ſhip was afterwards | 1 
taken on her cruize: It mY adjudged, that tho? 1 

L 2 he 


. 


—— 


— e e 
— — — — — 


— — 


4 
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he was entitled to a ſhare of the prize-money, yet 
that he had no claim to wages, on account of 


the capture of the ſhip. , 

4+ The next caſe of contracts I ſhall conſider, 
are thoſe made by 
: Servants. 


F. N. 83. 1. A man ſhall be bound by the contracts 

Ward v. made by his ſervant, as far as be gives him au- 

— thority to buy and ſell for him; but his act 
ſhall not bind the maſter, unleſs he acts within 
His authority. Sack. 


2. «© Where credit is given to a ſervant on 
'« account of his maſter or employer, he is not 
© perſonally liable.” 


*Macheath As where defendant was governor of Quebec, 
v. Haldi- and in that capacity contracted for ſtores upon 
_— government account, which were furniſhed by 
4.B.R, the plaintiff: It was adjudged, that the credit 
Term Rep. being given to government only through the de- 
+ +: „ fendant, as a ſervant to government; that he 
Wolſeley, Was not.perſonally liable to an action for their 
Term Rep. amount. | | 
674. 8. P. Jp 
Hazard v. 3. If a maſter once ſends his ſervant to get 
Treadwell. goods for him on truſt, for which the maſter 
Stra. gos. afterwards pays; if the ſervant afterwards frau- 
dulent! 4 up goods from the ſame per- 
ſon, which he converts to his own uſe; the 
maſter is liable; for, by paying the firſt oy 
he gave the ſcrvant a credit, and ought to 


«charged. 


| 
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e But if the maſter never had any previous Kendal v. 
« dealing with a tradeſman, but the tradeſman's e 
« dealings have all been with the ſervant, whom Term. o 
«the maſter has regularly paid; in that caſe the G. 3. B. R. 
ec maſter ſhall not be charged.” As here, where 
the action was for oats and hay furniſhed to de- 

fendant's horſes, but plaintiff had had no deal- 

ings with the maſter, but with the coachman, 

whom the maſter paid monthly: the plaintiff 

never applicd 'to the maſter during the. time, 

and the demand was of a year's ſtanding. 


5th. The next caſe I ſhall conſider, is that 
1 | 


Partners. E 


To make a perſon liable as a partner, there Hoare 
muſt be an agreement 10 ſhare in all riſques v. Dawes 
F profit or loſs. And if many employ a com- Dougl- 556. 
mon agent (as a broker) for a particular -pur- 25 
poſe, who makes a joint purchaſe (as here a lot 
of tea at the India ſales) this ſhall not make 


them partners, ſo that they can be ſued as 
luch. | 


c It is eſſential, therefore, to make a perſon. * 
« ſubject as a partner, that he is intergſted in the 
« profits ; that is, that the advantage that he 
« derives from the trade is caſual, as depend- 
« ing on theſe profits; for if it is certain and 
« defined, he is not a partner.” bn 5 


} on here, where defendant had been partner Grace v. 
Wah one Raobinſon, but the partnerſhip being Smith. | 


. 2 Black. 
diſſolved, defendant agreed to let pans of Rep. 998. 


2 Stra. 820 
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'« ſecured by Robinſen's bond. It was held that 
this ſhould not make defendant a partner and 
ſubject to Robinſon's contracts; for he had no 
concern with the buſineſs, and the annuity and 
intereſt was certain and independent of the profitc. 


But where'defendant in this action had been 


Bloxham 
v. Fell. partner with one Brooke, and they agreed to ſe- 
| eig parate, and Brooke agreed to give him his bond 
1775, for 24851. with intereſt, which had been brought 
quot Black. by the defendant into trade, and an annuity of 


Rep. 999- 2001. for ſeven years, if Broke ſo long lived, as 
in lieu of the profits of the trade, and defendant 
had at all times liberty to inſpect Brooke's books. 
Defendant was adjudged to be a partner and lia- 
ble; for the charge has reference to the profits, it 
was caſual as depending on Brozke's life, and his 


right to inſpect the books was that of a partner. 


2d. Where there is a partnerſhip-demand, all 
the partners ſhould jcin in the action, for the con- 
tract and undertaking is joint; and if in ſuch 
caſe one partner only brings the action, the de- 
fendant may take advantage of it at the trial, 
and non-ſuit the plaintiff; for the contract is 
not the ſame; but in the caſe of a tort, this 
muſt be pleaded in abatement. | 


Legliſe v. 
Cham- 


Rice v. But if an action of A/umpfit is brought 
N was: againſt one partner without joining the other, I 
err, defendant muſt take advantage of it by plegds 
2 Black, ing that matter in abatement; for if he Wl 


Rep. 695. allowed to give it in evidence, and fo nom Ir 


ſuit 


40001. remain in the trade at legal intereſt or | 
ſeven years, and received befide an annuity of 3ool. | 
per ann. for the fame time; all of which was 


| 
\ 
0 
a 
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ſuit the plaintiff, it would be endleſs litigation, Abbot v. 
unleſs plaintiff knew all the partners. But Smith. 
when defendant pleads in abatement, he ſets ebe 
out all his partners, and the plaintiff knows 8. C. 
againſt whom to proceed. 185 | 


3d. 4 For all contracts with partners are joint Per Lord 
« and ſeveral, and every partner is liable to pay Mansfield. 
« the whole; and in what proportions the others 3673. 
Lare to contribute, is a matter merely among 2 Black. 
- B © themſelves; plaintiff may however 1 his Rep. 696. 
action againſt one, but 4+ may compel, by a 
„ plea in abatement, plaintiff to join them all: 
i © and if he brings his action againſt all, yet he 
« may take out execution againſt one only.” 


it 

- * * : 
$. But if one partner is out of the kingdom, and Darwent ib 
not ameſnable to the proceſs of the court, de- v. Walton. i 


n } fendant may proceed {ingly againſt the other. 2 Atk. 510. 


10 6th. The next claſs of contracts I ſhall con- 
ſider with reference to the perſon, are theſe ari- 
all {ing in the caſe of 


ch Bankrupts. 


ian 1. The aſſignees ſtanding in the place of the 3 Will. 
- 5 Y bankrupt are inveſted with all the rights of pro- 397+ 
his perty of the bankrupt, and bring aCtions for it, 
and declire as afſgnees for all demands due on 
the bankrupt's contracts before the act of bankrupt- 
cy. But for all demands on contracts entered Evans v. 
into by the bankrupt Fee an act of bankruptcy No 570. 1 
mitted, they may bring the action in their . = |. 
JF: names, for after his bankruptcy the bank- 4 
rupt is to be conſidered but as their _— | | 
| « For 
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« For whatever property of the bankrupt is 0 
& in the hands of others, after an act of bank. « 
« ruptcy committed, or comes to him before 5 


4 his certificate is allowed, belongs to the aſ- MW © 
« ſignees, and may be recovered by this ac- : 
« tion.” | 60 


Tudway v. Therefore where a legacy had been given to 


Bourne. a bankrupt, and teſtator died when the certifi- pp 
cor etal - cate had been ſigned by four-fifths in number 8 
and value of his creditors, and by the com- 15 
miſſioners, but before it had been confirmed T 

and allowed by the Chancellor. This was ad- be 
judged to belong to the aſſignees. * 
Kitchin v. Aſumpſit therefore alſo lies to recover back of 
Se money, which has been levied by the heriff un- * 
my der a fieri facias againſt the goods of the bankrupt, i 
iſſued after he had committed an aft of bankruptcy, | 
againſt the plaintiff at whoſe ſuit the 7. fa. 10 

was ſued out. The idea formerly was, that the 2 

aſſignees were obliged to proceed as for the tort * 

in taking the goods. | = 

w. 


But by ſtatute 19 Geo. 2. c. 2. © If money 
e on bills of exchange or in the courſe of bu- 
| | « ſineſs, is ona fide paid to a fair creditor, 
f « though after a ſecret act of bankruptcy com- 
| << mitted, it ſhall not be liable to be refunded; ga 
« provided ſuch creditor had ns notice prior to an 
| 5 the receiving of his debt, that the debtor, was 
« inſolvent.” ; OE 


« This ſtatute confines ſtrictly to 
« terms of it all diſpoſition of his prop 
: | 464 * 
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te by the. bankrupt, ſo that after an act of 
« bankruptcy. committed, he can only dif- 
« poſe of his property in the regular courſe 
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« of trade, as by paying for goods when de- 


« livered, or bills of exchange, or notes when re- 
« gularly due.” ; | 


For where the act of bankruptcy was com · n 
mitted on the 2d of May, 1785, but unknown Aſlgnee v. 
to the defendant or any of the creditors: ſome Hall. nie 


months prior to the bankruptcy, the defendant 


29 Geo, 3. 
2 Term 


had ſold an eſtate to one Uzterſon, who paid Rep. 639. 


him for it by a bill of exchange, drawn on the 


bankrupt and PF the 7th of February of 


the ſame year. Defendant applied for payment 


when it became due to the bankrupt, but was 


told that it was not then convenient to pay it, 
but that if he would hold the bill that he 
ſhould be allowed intereſt. He did ſo till the 
22d of May, 1785, when he demanded pay- 


ment and received the money, which was now 


recovered back by this action, the court be- 
ing clearly of opinion that it was not a pay- 


ment made in the courſe of buſineſs, and ſo 


was not protected by the ſtatute. 
2. As againſt the Aſſingees of a Bankrupt. 
Where plaintiff's teſtator proved a debt a- 


Brown 


gainſt the bankrupt eſtate, to which defend - Executor v. 
ant was aſſignee, the executor may maintain 
aſſumpſit againſt the afſignees under an order 
for a dividend, and the proceedings before the 
commiſſioners ſhall be concluſive evidence of 


L 


debt. And for that reaſon the aſſignees 


commiſſioners have a power of ſetting off 
| mutual 


ullen, 
Dougl. 392. 


bY 


| not be allowed to plead a ſett-off; for as 
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mutual debts, he debt prove and allowed foal 


be deemed the balance. 4 

7. The next is che caſe. . pl 
Executor. 3 

Norwood v. ¶lumpfit lies againſt an executor, on a pro- * 
Read, miſe by the teſtator, | 7 
Plowd. 
167. So he may alſo maintain this aQtion onal: 
promiſe made to the teſtator. i 

8th. The laſt claſs of contracts which I ſhall M. 

conſider as. in relation to the perſon, are thoſe I! c. 

made by the | ir w 

TW 

Wi Ve, h « 2g 


And ſee how far the huſband is affected by them. W* 24 


1 Sid. 120. . © During the cohabitation of the huſband A. 
&« and wife, he is anſwerable for all debts con- | 
ce tracted by her for neceſſaries, from the im- ditati 

« plied credit ariſing from cohabitation, but ragar 
c“ for nothing further.” moun 


Manby v. And theſe neceſſaries are to be judged of with * 
Scott 2 reference to the eflate of the huſband and of his degree. 1 | 
Lev. 4 or rank in li ife, For high degree may have a lowhken 
eſtate. And of this matter the jury are to judge, ent. 
and to find accordingly, ſo they are alſo to find 
the aſſent as well as cohabitation of the huſband. Ab 


that 
the | 
* paw; 


« But the huſband is not even liable for ne 
«- ceffaries, if the debt has been contraQted un 
& der illegal circumſtances.” 


Fowler v. dot : 
— _ As where defendant's wiſe was in cuſtody . 
2 nach execution, on a charge of ſubornation of x ax 


1122. jury, 
| - 
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jury, and of courſe ſhould have been in priſon, 
. yas ſuffered to remain at the houſe of the 


which this action was brought, which was ad- 


tiff's houſe was illegal, ſhe not being ſuch a 
er as was entitled to the benefit of the 


plaintiff who kept a ſpunging houſe within the 
Rules, who furniſhed her with neceſſaries, for 
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judged for defendant. For her being in plain- 


ules, and in ſuch caſe the law will not raiſe an 


implied promiſe to charge the huſband. 


« And as the huſband is charged by the wife's 
contract, on his implied conſent to provide her 


« with neceſſaries during cohabitation, therefore 


tt where he he dun his diſſent he ſhall not be liable, 


« as by a general notice to all tradeſmen nat to truſt Buller 


. the wife, which ſeems ſufficient.” 


N. P. 1354 


d As where in an action againſt the huſband for Echering- 
goods fold and delivered to the wife during coha- ton v. 


1«Wbitation, it was proved that ſhe was very extra- 
ut Fvagant, and uſed to take up cloaths to a large a- 


th 


vas er, in this action not to truſt her further, 
ret 


e huſband was held not to be liable for goods 


owWFken up after that notice of his expreſs diſ- 
in 


nd. 


ne 


un pawns them before they are fo made up, he is 


et liable, for they never came to his uſe: 
* Wherwiſe if made up and worn, and then 
1 


M 40 But 


Parrot. N 
Salk, 118, 


mount, and pawn them at an under value, and that 
be huſband had given notice to the tradeſman who 


And in this caſe the Ch. J. Holt further held, 
that if a woman takes up goods (as filks) for 
the purpoſe of making them into cloaths, and 


Ln. -: 
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“ But the wife can in no caſe borrow money 

„e even to pay for neceſſaries, as ſhe might ſquart- 
, ; 
1 P. Wms. Therefore this action will not lie for money lent 
ag. Ws to the wiſe, for ſhe can make no contract; but if 
"Hardy. it be at the ſpecial inflance and requeft of the huſ- 
3Wi 388. band, it in good ; for it is then a loan to him: 


& So in the cafe of goods.” | 


Roſs v. For where plaintiff declared, for meat, Ex. 
14 found by the plaintiff at the defendant's requeſt, 
2 = ee and on evidence it appeared to be found for the 
C. B. defendant's wife at his requeſt during his ab- 
Buller N. P. ſence. On a caſe reſerved it was holden— Y 
136. 4 That a delivery to the wife at the huſband's MW p 


“ requeſt, is a dglivery to the huſband,” and f. 


DF een 


that fo he is chargeable. But this is during co- t. 

habitation. Vide pot. Ramſden v. Ambroſe. f 

Hartz v. And where an huſband gave his wife the foul 1 

Lee. 1 P. diſeaſe, and the debt was for her cure, it was j1 

Wms. 132. held neceſſary, and that he was liable. a 
Robinſon v. 2d. © Though the wife be ever ſo impropet 

Greinold. et in her conduct, yet while fhe continues with 40 

Salk. 119. cc her huſband, he is bound to find her neceſ- 6 

&« ſaries, and pay for them; for he took her for 40 

& better for worſe : Se if he runs away or turns 40 

« ker awvay, he is in like manner liable, for he « 


ce ſtill ſends with her credit for her reaſonable 40 
4 Expences.” 


40 
Bolton . As where defendant and his wife lodged | . 


Prentice. the plaintiff's houſes who was a milliner, duri 


2 Stra. . ; , > l 
r tims ſhe. furniſhed the wife with mo 


and 


— _— — — S.,. 
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and things without the huſband's knowledge; 

he paid for them, but forbid the plaintiff to 

truſt her further. The huſband and wife coha- _ 
bited together for a year after, when he turned » 
her out of doors, and declared he would not 
maintain her. In this diftreſs the applied to the 
plaintiff, who furniſhed her with neceſſaries ac- 
cording to her degree, for which this action 
was brought: when it was reſolved, that the 
cauſeleſs turning her away gave her a general 
credit, and that he being the wrong-doer, 
could not give ſuch a prohibition to furniſh 


p * 


And Note, That if a man cohabits with a Per Lord 
woman, allows her to aſſume his name, and Mansfield. 
paſſes her to the world for his wife, though in 2 Fr 
fact he is not married to her; yet is he liable sitting -; af- 
2 her contracts for neceſſaries, And there- ter Hal 
ore ne unques accouple in loyal mauimonie is a bad 26.8. 3- 
plea in an action on Og caſe for a debt of 223 
the wife ; and on demurrer, plaintiff would have Trin. 11 & 


1 it is good only in dower or an B. R. Baier 
9 | N. P. 136. 


e But if the avife elopes and goes atuay from Robinſon v. 
$6 Gor phat ; 20 ry a — 8 Sreinold. 
« notorious, whoever gives her credit does it IK. 119. 
« at his peril : for the huſband is not liable un- 

« leſs he takes her again; for then it is as if 
E « woman had eloped at common law, ſhe 
e 4 thereby loſt her dower : but if the huſband 
& received her again, her right to dower was 


3 
; y | And 


- 
„ , 
4 
- _ — . — „ 
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Morrie v. And though the tradeſman who furniſhes hex 

* with neceſſaries, has no notice of. her elopement, 

” 8174706. yet he ſhall not recover againſt the huſband. 

8. P. 

Child s. Zo it ſeems to make no difference whether the a 

1 elopement is adulterous or not; for in no caſe 

jr 75* ſhall the huſband be charged. But if the elope- 5 
ment be not adulterous, Tord Raymond ſeemed 5 
in this caſe to think, that the huſband's refuſal P. 
to take her again might, ſrom that time, excuſe 
the elopement. 


« 80 neither ſhall the wife herſelf be charged 
* for goods furniſhed to her during the elope - _. 
« ment and abſence from her huſband.” « 


Hatchetty, For where ſhe was ſued, as a feme ſole fora =... 
2 Black! Carriage furniſhed to her by plaintiff, during her © _ 
Rep. 1079, elopement; on the ground of her having cloped Ih , 
from her huſband and living ſeparate: it was } 
adjudged againſt the plaintiff; for ſhe was a 

feme covert {till as to every right, but dower, 

and not to that, if adultery was proved, and ſo 

could not be ſued alone. oo We ba 


Ramſdenv. And Note, That where huſband 5 nile d. 
Ambroſe. Ii ve ſeparate, if an action is brought for nece{- def 


1 Stra. . 0 . . 4 
ee 11 ſaries or the maintenance of the wife, it ſhould 
Collins, not be laid as for negeſſaries furniſhed to him, de 


Trin. but the ſpecial matter fhould be ſtated; for 
9 otherwiſe a recovery in that action would, not 
136. be a bar to a ſpecial one brought for the main- 


tenance of the wife. 


4th. “ But where the huſband and wife pe * 
« by conſent, and ſhe has a ſeparate maintena 
: « from 


hin 


L 
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c from the huſband; ſhe ſhall in all caſes be 
e ſubject to her own debts.” 


This has been decided and ſettled in both Ringſtead 
theſe caſes, where in actions againſt theſe. de- f. Lady 
fendants, they pleaded coverture; and plaintiff's rough. 
replication, 4 they lived ſeparate and apart Mic. 23 
from their huſbands, from whom they had a ſe- G. 3. & 
parate maintenance, and ſo were liable: to their Hil. 23 
own debts, was on demurrer holden to be Corbet v. 
good; and that the huſband's reſidence on the Poelnitz. 


ſpot or in Ireland made no difference. Mic. 26G, 
| 3. B. R. 


c And it ſeems therefore, that a perſona] 2 
* knowledge of the ſeparation of the huſband I 
« and wife is not neceffary in order to diſcharge 
« the huſband; for if it be publickly known in 
% the place where the parties live, it is ſu- 
« ficient ; for the notification need not be. in 


« the place where the wife afterwards runs in 
-« debt.” | 


And accordingly in this caſe, where the huſ- Todd v. 
band lived in Ch:ich:fler, where he had [parted Stokes. 
from his wife, and the action was for drugs fur- ene as 
niſhed to his wife in London: It being proved, 244. S. C. 
that the ſeparation had taken place five years 
before, during which time ſhe had had a ſepa- 
rate maintenance, the huſband was held not to 
be liable. N é | 


% But when the huſband and wife live apart, 
te the wife muſt have a ſeparate maintenance 
x from the huſband, in order to diſcharge 


There- 


5 M 2 
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Thompſon Therefore where the wife had a penſion during 
5 pleaſure: It was held, that this ſhould not be 
2078, deemed ſuch a ſeparate maintenance or ali- 
mony, as ſhould diſcharge the huſband from a 
demand againſt him for neceflaries, where he 


had turned her out of doors. 


“ On the ſame foundation as that of ſepa- 
« rate maintenance, wherein the wife is conſi- 
« dered as ſole, wherever the huſband is in cir- 
% cumflances not to be ſued, as not ameſnable to 
'« the proceſs of the court, the wife ſhall be ſued 
« as ſole.” 


Deery v. As where the haſband of a feme covert is 


8 an alien enemy, or has abjured"the realm ; in ſuch 
Salk, 116. Caſe the wife is chargeable as a feme ſole. Co. 


1 L. Raym. Litt. 132. B. 133. a. 

147. 8. C. | 

Sparrow v. So where the huſband of a woman had been 
Carruthers. ranſparted, the wife was held to be ſuable as 


Per ]. 
23 ſole. 


2 Black. 


Rep. 1197. And laſtly, by the cuſtom of London a feme 


covert carrying on buſineſs in London on her 
oven account, is liable to her own debts, inde- 


pendent of her huſband. 
2. So far is the huſband ſubject to the debts 


and contracts of the wife. We ſhall now en- 
'quire, how far he is benefited by her contracts. 


iſt. „ Whatever the wife earns during co- 
ec verture belongs to the huſband, and he.ſh 
bring an action for it in his own name.” 


Huſbaud 


> mh» = ns .a 
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defendant for work done for him by the wife. And Collier. 
i on demurrer defendant had e e 
a huſband ſhould have brought the action alone; 
ie for the action being a general indebitatus aſſump- 

fit, no promiſe ſhall be ſuppoſed to have been 

made to the wife : and as the wife's debts would 

a- fall againſt the huſband's eſtate, ſo the profits of 
ſi- her labour ſhall go to him or his executor. 


10 But where there is an expreſs promiſe to 2 Black. 
ed „ the wife, the huſband may aſſent, to make it NP: 1239. 
« a joint contract; and then ſhe may,join.” 


i; As where any act is done by the wife (as the Pratt & 

ich delivery of money) and the promiſe is made to = _ 

Co. ber, though done without the authority from 89 
che huſband; yet he may after aſſent to it and 61. 


they may join in the action. 


= , 
So where the conſideration was, that -if the Braſhford 


- 23 wife would cure defendant of a wound, that he _ 
would pay her 10/. It was held, that the caufe n 1 

f of action ariſing from the labour and ſkill of 205. 

eme the wife, and 14 promiſe being made to her, 


that ſhe might join her huſband in the action. 


Therefore in all actions of aſumpſit wherein Bidgood v. 
the huſband and wife join, the 2 of the wife Way RUE. 
lebts WW mu? be flated,; for otherwiſe, as the wife ean ee 
en- make no contract and the huſband has the be- 
neſit of all made by her, the eue ſhall be 
teemed to be only to the huſband, unleſs her 
intereſt ſpecially appears. As in the caſes juſt 
ſtated; ſo where ſbe has a ſeparate property: So 
if the cauſe of action exiſted before her marriage; 
ky which caſes ſhe-ſhould join. | 
But 


v 
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Sttutvile But where the wife married a ſecond huſband, 
v. the firſt being living, but he not being privy to 
* Sus. 80. it; it was held by 2 J. Parker that ſhe ſhould 
be deemed to be as a ſervant to the ſecond huſ- 
band, and that ſo he ſhould have what ſhe earn- 
cd during cohabitation with him. 
Warr v. 2d. Where an ordinary working man marri- 
"Huntley. ed a woman of like condition, and after coha- 
Salk. 118. pitation for ſome time left her, and during his 
abſence the wife worked, and the action was 
brought for her diet: it was held, that the mo- 
ney the earned ſhould go to keep her. | 
5. 6 Having now conſidered the ſeveral 
„ fqundations of this action, and the perſons 
% by and againſt whom it may be maintained; 
„ jt now remains to conſider,” 
3d. The Pleadings and Evidence. 
1ſt. 'Of the Pleadings on the Part of the Plaintiff. 
Before I treat directly of the pleadings I ſhall 
premiſe, \ 
| \ 
. % That here the debt is to ariſe from ſeve- 
« ral acts to be performed at different times, 
« each performance is a diſtin. duty, and the 
« action may then be brought.” 
"Barker v. For where in this caſe plaintiff ſold 60 comb 
bar of barley to the defendant, which was to be de- 
Al 1662, livered before Chriſtmas, and plaintiff delivered 
Per Hale. 50 comb before that time, and then brought 
Trials p. his action for the amount of that: it was re 
1 Pais, 186. ſolved, 


P 
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ſolved, that though the agreement was entire, 
yet that every delivery made a ſeveral contract, 
which would maintain this action. | 


So where the contract was to pay 20/. by 100. Milles v. 
at Mich. 1631, and 10l. at Mich. 1632; it was Milles. 
adjudged, that plaintiff might maintain his ac- 
tion immediately, on the firſt payment becom- 
ing due. | 


175. 


I now proceed to the pleadings. 


iſt.“ Where the aſſumgſit is founded on an 
« agreement, in which ſomething is previouſly to 
« be performed by the m & ; on condition of 
« which defendant undertakes to pay: it is ne- 
« ceſſary for the plaintiff in his declaration to 
« aver cither a general performance of his part, 
« or that he is ready to do it, and alſo a notice, 
« by requeſt, to defendant.” | 


For where plaintiff declared, that on the com- Collins v. 
promiſe of a ſuit, defendant undertook to pay Gibbs. 
him a certain ſum of money in conſideration of | 5a 
his executing to defendant a general releaſe. In ” 
aſſumpſit for the money and judgment by default, 
judgment was arreſted, for the reaſon, that the 
plaintiff had not averred, that be had executed © 
the releaſe, or was ready to do it, which was ne- 
ceſſary to ſupport the action; the releaſe being 
a condition precedent.: but .it was further held, 
that the want of the averment would be helped 
by a verdi& ; therefore the defendant ſhould take 
the advantage of the omiſſion, either by demur- 
rer, or if the judgment was by default, by" arreft 
F judgment. 


<6 And 
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1D 
* And ſo notice and requeſt to defendant ſhould 


« be averred.” 6 


230 


1 4 
« For there cud be no default in the defend. 
1% ant till he has had notice of the performance 
s of plaintiff's part.“ 0 


Holmes v. 


Hol In aſſumpſit, plaintiff declared on an agree- 
Hob. ;, ment by defendant to pay him for one load of 


wood at the ſame rate he fold the reſt of it. 
On a writ of error defendant had judgment, 
| becauſe there was no averment, that plaintif 
had given defendant notice of the ſale and price 
of the reſt. | 5 EAVES 


Richards v. 80 where the aſſumpſet was to pay to plaintiff 

282 fo much on his coming into Somer/etſbire ; judg- 

maaent was arreſted after a verdict, becauſe plain- 
tiff had not averred in his declaration notice of 
his coming, and a requeſt to defendant to pay. 


— Wallis v. And in ſuch caſe a. ſpecial requeſt muſt: be aver- 
1 Stra. 88, , forthe general averment in all declarations 
of licet ſæpius requiſitus will be inſufficient z that 

is, will not be conſidered as ſuſſicient notice. 


| 80 that the rule to this effect is preciſe ; viz 
That FM 5 


Silman v. 4 Where the defendant -is chargeable on 4 
* «* collateral matter and not on a mere debt, 
i &« there ought to be a requeſt preciſely alleged 
Hill v. „ in point of time, place, &'c. But where the 
Wade. ( aſſumgſis is for a preceding debt, which was 


3 « que before; then the general allegation d 
m „ freer * 


« ficet ſepius requiſitus is ſufficient; ſor the 
„bringing the action is a requeſt.” 


Therefore in declaring on a note of hand no Frampton 
requeſt is neceſſary, for it acknowledges a debt, v. 1 1 E 23. 
and the bringing the action is a requeſt. 33. 


But where notice is not to come from the 1 
plaintiff but from à collateral matter which mans 
may be within defendant's own knowledge, 545k 
(as to pay as much as J. C. does) there no no-— 
tice or requeſt i is required from plaintiff. 8 


“So in all caſes. where money is to be Cai Morris v, 
« on an executory conſideration, the Ke, hes —_ 


i ſhould ſet out the day when and place, ber v 

15 « cauſe it is traverſable.” 

of Therefore in afſump/it where plaintiff declar- Scaton v. 
4 ed, that in conſideration plaintiff would deli- Miles. 


ver, &c. defendant undertook to pay, Cc. and mary x3 
in fact fays, that he did deliver; but does not 8. C. 
allege a place where : the defendant demurred 

or want of a venue, and the declaration was 

held ill; for a conſideration executory is tra- 
rerſable; and therefore the, place neceſſary to. 

be ſhewn. 


2 


2. Where the action is brought n mutual 


* 60 promiſes, they muſt be both made at the ſame 
„ein ime, or elſe it will be nudum pactum, and fo Io, 
5 « no action will lie: And when they are o be A 


* © Performed at the ſame time; plaintiff i in ſuch 
“cafe need not aver performance.“ 
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promiſe. 


So where the aſſump laid was that plaintiff 


Martindale 
V. Fiſher, 
u Wil 88, 


happen and on action brought, plaintiff 


# 


ASSUMPSIT. 


Aſſumpfit on an agreement. Where in con- 
ſideration that plaintiff agreed to deliver to de- 
fendant a cow, he promiſed to give the plain- 
tiff 50 ſhillings. Plaintiff need not aver the 
delivery of \ cow, for it is promiſe for 


had agreed to deliver to defendant 3 yards one- 
eighth of cloth; and defendant agreed on a 
certain contingency to pay for the ſame. 5/. 
but if the contingency did not happen that he 
was to pay nothing. 'The gar ..on did 

ad a 


verdict; when it was moved in arreſt of Judg: 


ment, that plaintiff had not averred the delivery 


of the cloth; but it was reſolved, that this be- 
ing promiſe for promiſe, no ſuch averment was 


neceſſary: but if it had been that defendant 


undertook to pay, if plaintiff would deliver ſo 
much cloth, there the condition - would be 
precedent and an averment of performance ne- 


ceflary. 


Lurton v. 
Robinſon. 
Dovgl. 598. 


3d. * So again, where the plaintiff's action is 
* to ariſe from ſome precedent act to be done 
« by himſelf; he ſhould aver and ſhew hit 
it r:;ght to do ſuch act, and alſo his performance 
« as far as he could. For otherwiſe he might 
« recover for a conſideration which he could 


« not perform.“ 


In afſumpfit on an agreement to forfeit a de- 
poſit; and alſo another ſum if defendant did 
not accept poſſeſſion of certain premiſſes from 
the hin, aud alſo pay for ak fixtures 

erein 
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therein at a valuation: it was adjudged on ſpe- 
cial demurrer, that plaintiff's declaration was ill, 
becauſe he had not ſbetun his right to the premiſe 
ſes, and that the valuation was actually made. 


« And for the fame reaſon if the plaintiff avers 
« performance, he mult alſo ſhew hozy perform- 
ed, that the court may judge if the per- 
« formance is ſufficient to entitle him to the 
« action.” . > 


For where plaintiff declared, that being en- Gregory v. 
titled to a rent- charge out of lands of which de- 8 
fendant had the reverſion; that defendant pro- 1 4 
miſed, that if he would relinquiſh the rent that 

he would pay him 3o/. and plaintiff avers, that 

he did ſo relinquiſh the rent, and brings his ac- 

tion for the '30/.; and after verdict for the 
plaintiff, judgment was arreſted, for that plain- 

tiff in his declaration had not ſhewn how tbe had 
relinquiſhed the rent, for it might have been by 

words which would have been no diſcharge. 


So where defendant promiſed to deliver an Auſten v. 
horſe to the plaintiff, on plaintiff's becoming Gervas. 
bound to him by writing obligatory for 11 ee 
phintiff in his declaration only averred bis hr 
1 5 become bound, and had a verdict: but 

© Whjudgment was arreſted, for plaintiff ſhould have 
Id averred, a tender of the bond ready ſealed to de- 
endant and alſo the ſum he was baund in, for the , * 
court to judge of the performance, which here 
he had not done. I 541 


rations, he mult aver - performance of both; E. Joes 


for 503, 


And if the plaintiff declares on two coufide- Laneret v. Þ 
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Aſſumpfit on an agreement. Where in con- 
ſideration that plaintiff agreed to deliver to de- 
fendant a cow, he promiſed to give the plain- 
tiff 50 ſhillings. Plaintiff need not aver the 
delivery of | oh cow, for it is promiſe for 


So where the aſſump laid was that plaintiff 
had agreed to deliver to defendant 3 yards one- 
eighth of cloth; and defendant agreed on a 
certain contingency to pay for the ſame .. 


but if the contingency did not happen that he 


was to pay nothing. The contingency did 
happen and on action brought, plaintiff had a 


verdict; when it was moved in arreſt of judg- 


ment, that plaintiff had not averred the delivery 
of the cloth; but it was reſolved, that this be- 
ing promiſe for promiſe, no ſuch averment was 
neceflary: but if it had been that defendant 
undertook to pay, if plaintiff would deliver fo 
much cloth, there the condition -would be 
precedent and an averment of performance ne- 
ceflary. 


3d. © So again, where the plaintiff's action is 
* to ariſe from ſome precedent act to be done 
« by himſelf; he ſhould aver and ſhew his 
« right to do ſuch act, and alſo his performance 
« as far as he could. For otherwiſe he might 
« recover for a conſideration which he could 
« not perform.“ 


In 4fſumpſit on an agreement to forfeit a de- 
bt 224 40 EE He if defendant did 
not accept poſſeſſion of certain premiſſes from 
the plaintiff, aud alſo pay for certain fixtures 
therein 


1 * * 
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therein at a valuation: it was adjudged on ſpe- 
cial demurrer, that plaintiff's declaration was ill, 
becauſe he had not ſheꝛun hit right to the premiſ- 
ſes, and that the valuation was actually made. 


« And for the fame reaſon if the plaintiff auer 
« performance, he mult alſo ſhew how perform- 
„ ed, that the court may judge if the per- 
« formance is ſufficient to entitle him to the 
« action.“ | 4 | 


For where plaintiff declared, that being en- Gregory v. 
titled to a rent- charge out of lands of which de- e 
fendant had the reverſion; that defendant pro- 2g a: 
miſed, that if he would relinquiſh the rent that 
he would pay him 30. and plaintiff avers, that 

he did ſo relinquiſh the rent, and brings his ac- 

tion for the 30l.; and after verdict for the 
plaintiff, judgment was arreſted, for that plain- 

tiff in his declaration had not ſhewn horw the had 
relinquiſhed the rent ; for it might have been by. 

words which would have been no diſcharge. 


So where defendant promiſed to deliver an Auſten v. 
horſe to the plaintiff, on plaintiff's becoming Gervas. 
bound to him by writing obligatory for 11/. i 
plaintiff in his declaration only averred his offer 3 
to become bound, and had a verdict : but 
judgment was arreited, for plaintiff ſhould have 
averred, a tender of the bond ready ſealed to de- 
endant and alſo the ſum he «vas bound in, for the 5 
court to judge of the performance, which here 
he had not done. | | 

And if the plainti declares on two couſide- Laneret vr. 


rations, he mult aver the performance of both; Cre: Fa 


for 503, 
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for the aſumpſit on the part of the defendant 
a ſhall be preſumed to be founded on both conſi- 
derations taken together. 


Woodford 4th. 4 In declaring in afſumpſit, it is always 
Deacon. &« neceſſary to ſet out for what the debt became 
mam Jac. « due, and not generally; that defendant being 
Cocky, © indebted, undertook to pay, &c. For the 
8winburn, © debt might be due by ſpecialty, in which 
- * 182. (c caſe this action would not lie.“ Ante, 95. 

Hibbert v. But if it ſufficiently appears from the de- 
Courthope. 4c claration, that the debt is not due by ſpe- 
„ cialty, as if it is pro opere et labore ge- 
„ nerally, without ſaying what work, it is 


« good. 


Criſpsv, So if it be for bes appr furniſhed to a ict 
Bainton- man, without ſaying what neceſſaries, it is good: 
3 Bulſt. 371. for ſuch are ſimple contracts on the face of 


5th. „ In declaring in aſſumpſit for money 
'* /ent and advanced, it muſt always be 10 de- 
« fendant himelf.”. © 


Marriott For where plaintiff declared for 2 lent 
v. Lyſter. by him to one Fames Dalrymple, at the ſpecial 
a Will. Zar. inſtance and requeſt of defendant, judgment 

was arreſted, for the word ent is a technical 
Butcher v. term, and imports a loan to F. Dalrymple; 
Andrews. if ſo he is the debtor, and therefore defend- 
Salk. 23- 'ant cannot be charged. But it had been other- 
wiſe, had the plaintiff declared for money d- 
_livered to ſuch a perſon at the requeſt of de- 

| | | fendant, 


* * e 
e << 


„nn © 
ſendant; for then the loan had been to the de- 
fendant himſelf. m | ; 


But where plaintiff in this caſe declared for Stephenſon 
money lent to defendant's wife at his requeſt; . Hardy. 


* and it was attempted to arreſt the judgment on ne 
of the authority of the caſes above, the court 

8 held, that a loan to the wife at the huſband's 

e requeſt, was a loan to the huſband himſelf, and 

h plaintiff had judgment; for the huſband and 

wife are but one perſon. 

Ce 6th. „ The breach a in the declara- 

4 tion ſhould always follow the undertaking 

. © ſtated, or the plaintiff cannot have judg- 

15 « ment.” | 5 


In Wee plaintiff declared that defend- Wright v. 


> ant undertook to deliver an horſe of the plain- Johnſon. 
4 tiff's in as good plight as he borrowed him ; and * Vent. 64. 
0 | 


the breach aſſigned was, - that he had not de- 
livered him at all, Defendant had judgment; 
for the breach was inconſiſtent with the under- 


ey taking, | 

le- ; 1 | 
7th, In aſſumpfit to deliver on or before ſuch Harman v. 

a day, as the of June, that defendant dig Owden. 

nat deliver on the 5th of June, is a good aſſign- K. 448. 

ia ment of the breach, though defendant might 

ent have delivered it before that time: for defend- 

call ant might, on non aſſumpſit, give à delivery be- 

4e fore that day in evidence; and as defendant 

ad-: -could not make a tender before that day, it ſhall 

er not be preſumed that plaintiff was there to re- 

2 ceive it ſooner, | 

e | 


, | | ; Sch. « If 
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ASS UMP SIT. 
8th; c If plaintiff in his declaration under. 
5 takes to recite a ſtatute, and that fatute i; 
« the ground of the action, and miſ-recites it, it 
“ is fatal; for ſo the plaintiff would not prove 
« his whole declaration, the ſtatute being the 

« firlt thing to be proved.” Fa 
Rann v. In F to recover 40 ſhillings due to 
Green. plaintiff as vicar of Triniy pariſh Coventry, un- 
CovP-474- der an order made by the chancellor and the 
two chief juſtices, for the payment of tithes, in 
purſuance of a power given to them for that 
purpoſe by ſtatute 4 & 5 FH. & Mary, 
plaintiff in his declaration Rated the ſtatute 
to be the th of Phil. & Mary. For which 
variance, he was, on producing the ſtature, and 
it appearing to be the 4th & 5th Phil. & Ma- 


, non- ſuĩted. 


9th. « Th aſrumpfit the day of the promiſe laid 
in the declaration is not material.” 


| Coley, * Plaintiff in this action declared on promiſes 
Hawkins. to pay the 16th of Fan. 1706. Defendant plead- 


* Stra. ax. ed achio non accrevit infra ſex annos. Plaintiff re- 


plied, that a bill had been filed 23d Jan. 1714, 
and that the eauſe of action aroſe within fix years 
before. Defendant demurred generally, and 
ſhewed for cauſe a departure: for that if the 
aſſumpſit was within fix years preceding the 23d 
of Jan, 1714, it would not be on the day laid 
in the declaration; viz. 16th of Jan. 1706, 
which is more than ſeven years, and fo there 
was a departure in affigning a different day; 
-but the demurrer was over-ruled, for this being 
a ,parol .promiſe, the time alleged in the de- 
N . claration 
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claration is only matter of ſorm, not of ſub- 
ſtance; ſo that not being a departure in a ma- 
terial part, there ſhould have been a ſpecial de- 
murrer for want of form, not a general one. 


So where plaintiff, who was a taylor, brought Howard v, 
this action, and fix ſeveral promiſes were laid, Jenmſon. 
all upon the 16th of October. Defendant pleaded -k. 223. 
infra ætatem to all generally. Plaintiff replied Matthews 
as to two of the promiſes, that the defendant v. Spicer. 
was at that time of making theſe of full age; 1 8. 
and as to the reſt, that they were pro neceſ- 
ſario veſtitu. Defendant demurred, for that the 
promiſes being all laid on the ſame day, that 
at was repugnant, that he could not be at the 
ſame time of full and not of full age: but it was 
held, that the time was a circumſtance in no 
wiſe material, nor part of the iſſue; that plain- — 
tiff is not tied to a preciſe day in his declaration, 
and if defendant force him to vary, it is no 
departure. | | 


* 


0 


And ſo where the cauſe of action is to ariſe King v. 
en a requeſt, the day of the requeſt is not ma- Bray. 
terial; for it may be laid at one time in the Sid. 68. 
declaration, and a requeſt at another time given 
an evidence. 


So where plaintiff declared on promiſes; the pugh v. | 
breach was aſſigned on the 6th of November, Robinſon, | 
and the declaration was of the, ſame day, being 0x" N "ugh 
the firſt of Michaelmas term: to this there was | 
a ſpecial demurrer, for cauſe, that the declara- 
tion bore date before the cauſe of action; the 
promiſe being laid the firſt day of the term and 
there being no fraction of a day allowed: but 
; 4 N dy + : the * 
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the demurrer was over- ruled; for the firſt day 


of term is only to be reckoned from the time 
the court began to ſit, and ſo the breach might 


r Gere We iy makes u pare of th 
t 


contract, and ſo is of ſubſtance, there aſſign- 
« ing a different day in the replication would 
ec be a departure.“ - 


Stafford'y, As was the caſe here in an action on A pro- 


Forcer. 
quot. 


2 Stra, 23. Of ſubſtance. 2 Stra. 806. 8. C. 
Deſbo- oth. In ofſumpſit on an inſimul computaſſet, the 
2 BY time and place ſhould be laid where the account 


miſſory note, in which the day is material, and 


Laym, Was ſettled, or it will be error; for which in 


this caſe judgment was reverſed. 


Erſkine v. 16th. In declaring on a 81¼ of exchange againſt 


Murray. 


2 Stra. 817 


the acceptor, it is ſufficient in the declaration to 
' allege generally, that he accepted it without aver- 


ring that it was in writing; for ſuch acceptance 


is only neceſſary to charge the-drawer with coſts 
and damages. | 


Rawlinſon As by the cuſtom of merchants an executor 


v. Stone. 


or adminiſtrator may indorſe over a note or bill 

of exchange. If indorſee brings an action 
againſt the maker of a note, he ſhall not be 
called upon for a profert of the letters of ad- 
miniſtration, for they are in the indorſer's hands, 
not in his. 


11th. Plaintiff declared in afſumpfit for 


'Lee v. 
Walſh, fold and delivered, but omitted in his decla- 
"2 Stra. 793. Tration 


| ASSUMPSTIT. 
ration to ſay, „ In conſideration of which the 
ſaid W. Aab and faithſully promiſed, We.” ; 
After a judgment by default, it was reverſed + 
upon error, there being no promiſe laid in the 
declaration. 7 | * 


12. In declaring under the ſtatute of frauds, 1 Raym. 
plaintiff need not, in his declaration, ſhew any 45% 
note in writing; but it will be ſufficient for 
him to produce it on trial. f 


13. In ſumpſit againſt an infant, one count Truman v. 
in the declaration was an account flated, and Hurſt. 
there was a general verdict.; judgment was ar- my 8 
reſted. For ſuch count is bad as againſt an in- 3. by al 
Fant, who is not to be prefumed b be compe- Rep. 40. 


tent to enter into an account; 


14. In aſſumpſit by the aſſignee of à bank- Rigg v. 
rupt the declaration ſtated that defendant was Wilmer. 
indebted to the bankrupt, and being ſo in- * Stra. 697. 
debted affumed to pay him, without any % ; 
ſumpſit to the plaintiff-through the whole de- 
claration. It was held well on demurrer; be- 
ing like the caſe of an executor who always 
declares on a promiſe to teftatof. FYide Evans 
v. Mann, ante, 117. 


15. Plaintiff declared as executor on a pro- Dean v. 
miſe to the teſtator, and on non afſutpfit inffa — N 
ſex anno to the teſtator, proved a ptomiſe made « <4 
to himſelf within that time; it was held not to Rm. 
be admitted in evidence in ſupport of the decla- 1101. 8. G. 
ration, but that plaintiff ſnoulſd have declared 75 
——— — . | 3 


oy 


Ee me me OR or 


- 


— meer *' 
Rogers v. So plaintiff cannot join in the ſame action a 
Cooke, demand due to himſelf, and another as execu- 
el tor or admininiſtrator; for the coſts to be reco- 
Quilter. ** wered are entire, and he can never diſcover how 


1 Wilſ. 151. much he is to have as adminiſtrator or execu- 
8. P. tor, and how much as his own. 


Bigg y., © And in | declaring againſt an executor on 

Malin. 4 a promiſe by his teſtator, it is ꝙ not neceſſa- 
2. 6c ; . 

; ry to ſet out in the declaration hf defendant 

ED & has afſets.; for if he has not, it ſhould lie on 

Legate v. him to diſcharge himſelf by his plea; and 


Amy 564 6“ if he pleads non afſumpfet he has loſt that ad- 
293. mn * vantage.” ; 5 x 
2. Of the Evidence on the Part of the Plain- 
| „„ 


1. It was formerly held, that where there 
*« had been a ſpecial agreement, plaintiff ought 
« to declare on it; for he ſhould not be allow- 
« ed to give it in evidence on 5 indebi- 


e fatus aſſumgſit. Sed 2, Mod. Prodt.” 


Knight v. For where in indebitatus aſſunipſit for goods 
Semper fold, defendant pleaded non aſſumpſit and gave 
Pemberton: ; De 3 ; Ao] 

C. J. at in evidence that he became inſolvent, and 
Suflex that the plaintiff and his other creditors gave 
4 him a letter of licence to recover the debts 
2 N. P. que to him, which he had done, and that 

they received four ſhillings in the pound, and 
the plaintiff and the other creditors then ſign- 
ed a releaſe. The plaintiff pretended and would 
then have given in evidence, that the defend- 
ant had given him a note, promiſing to pay 
the entire debt, if he would ſign the releaſe, 


E 2 3 
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and produced the note. But it was held that 
the releaſe was good evidence for the defend- 
ant on non aſſumpſit, and that plaintiff ſhould 
have declared on the ſpecial promiſe. - . 


„ And where plaintiff declares on ſuch a ſpe- _ 
« cial | firm, he ought to prove the comtrat# 
ve in his declaration exprefsly as laid.“ 


Plaintiff declared on an agreement by de- Anon, + 
fendant, to deliver him govd merchanditable corn, 1 I. Raym. 
Proof of an agreement to deliver good corn of 725; 
the ſecond fort, was held not to ſupport the de- 


So where the agreement declared on was, to Paynde v. 
deliver to plaintiff ſtock en the 22d of Auguſt, I os [| 
and upom the trial the evidence produced from py N. E. 1 
the broker's bock, was to transfer on the opening : 145. 
though the broker fwofe that the 224 of Avg? 
and the-opettitig were the ſame, yet it was held 
a Yariance, and plaintiff was nonſuited. 


e ee. > cn A et 


than that ſtated in plaintiff's declaration, or if * . 
it de proved to have been made on that conſin 
deration and another, it ſhall not ſupport the * 
declaration. | 

So where divers conſiderations are alleged, Bradburn 
ſome and ſufficient, others idle and vain. v. Brad- 
If thofe which are good be proved, it is ſuffi- burn 


cierit, though plaintiff fails in proof of the * 
others. But if all the confiderations alleged 
are good, all muſt be proved: for the 1 N 


4 
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ſhall be deemed to be founded on all theſe con- 
ſiderations which are good and lawful, ante, 


Payne v. © But if plaintiff declares on a ſpecial agree- 
— — 3.“ ment, and has alſo other general counts in 
Harte v. 4 his declaration, if he fails in proving the ſpe- 
Obe, at -** cial agreement, he may go into evidence on 
Wincheſ- « the general counts. 


ter, 2759, Ru 15 

139. This point is now ſettled, notwithſtanding 
8 ſome contrary reſolutions, as Weaver v. Bur- 

deu, 1 Stra. 648. 5 


2dly. « So plaintiff's proof muſt correſpond 
c“ with bis title, as laid in the declaration. 


Anon. For where the action was for money had and 
alk. 282. received to the uſe of the plaintiff, and the 
evidence was, that the money had been re- 
ceived by the defendant on account of the plain- 
tiff's wife, wwho was an executrix, plaintiff was 
nonſuited : for the contract to pay was proved 
to be to the perſon in a different capacity from 

that declared on. 38 : 


Bull. N. P. 4 80 in aſump/it againſt ſeveral, 4 joint debt 
129. « or contrast muſt be proved ; for otherwiſe, 
« the proof would not correſpond with the de- 


« claration,” 


« But where the perſon bringing the action 

« has looked to the faith of ſeveral partners, 

c who are in buſineſs together, and has relied 

„ on their joint credit, though but one only 

4 of the partners has acted, the other oe 
4 | 


ASSUMPSIT. 1 
« ſhall be charged, unleſs ſhew a diſs . 
« claimer; and proof of the of one fhall 
« charge them all.” | 


Therefore, when Layfield and the other de- 5. 
fendants were bankers, and Lapſeld ſold a lot- Layfield 
tery ticket in the Double exchange lottery Ge N 2g 
which ſeveral bankers were truſtees) to 5 
plaintiff, and undertook to pay the prize ariſing 
from it, the other partners were held to be li- 
able, no..diſclaimer appearing, for the lottery © 
having been conducted by bankers, the plain- 
tiff appeared to be well grounded in looking to 
the joint credit of Layfield's partners. 5 


3d. It was formerly the opinion, that on 

« a count of igſimul computaſſent, that plaintiff v. —_— . 
« was obliged to prove the exact ſum laid, but COR 45 

« that idea is now exploded, and plaintiff may Bull. N. P. 
« now recover part of the ſum demanded, on 129. 

« this count as well as on any other.” | 


But the court will not admit any evidence of Lincoln v. 


an account current, and unliguidated for that Parr. 


would involve the court in a tedious examina- 2 Keb. 781. 
tion. The account therefore muſt always be 
exhibited as an account flated. 


4th. *« One of the moſt uſual counts in de- 
« claring in this action, is for goods fold and 
« delivered ; as to which it is enacted by ſtatute _ 
4% Fac. 1. c. 12. That the Shop- boot of a trader 
« ſhall not be evidence after the year but it is 
not evidence within the year, except under 
« particular circumſtances, as where no better 
evidence can be had.” bl ORSON 


144 > A88SUMPSIT. . 
Pitman v. As where it was proved, that the ſervant who 
Maddox. mage the entries was dead ; proof of that and of 
Salk. 690. his hand-writing to the entries, and that he was 
| accuſtomed to make entries, was held to be 
"y _ good evidence, and ther proof of the 
* delivery. was. neceffary : for it is fimilar to a 


Price v. L. 80 where in an action for beer furniſhed to 
Torring- defendant, the evidence of the delivery was 
tor © Balls that, it was the uſual way of the plaintiff's deals 
x ing, for the draymen to come every night to 
| the clerk of the brewhouſe and give an account 
of the beer delivered out; to which: the dray- 
men ſet their hands: this being proved, and 
that the drayman was dead, who had delivered 
the beer to the defendant, but that it was his 
hand-writing ſubſeribed to the book; it was 

'_ _ held to be ſufficient evidence. | 


« But to charge the deſendlant by this. ſort of 

« evidence, it muſt appear that the entry was 

«© made in the ſhep book, by the perſon who/e 

« byſrneſs it was us in Pitman v. Maddox, ante, 

« or actual prof be made of the figning by a 
„ perſon why ſaw i, as in the laſt cate.” 


Clerk v. For where plaintiff to prove the delivery of 

Bedford. wine to the tlefendant, produced a book which 

Nuts N. belonged to his cooper, who. was dead, but 

p. 23: Whoſe name was ſet to ſeveral articles, and a 
witneſs was ready to prove his hand-writing; 
Lord Raymond re ſuſed to admit it. 


Anon. 80 a man's book of accounts is no evidence 
Ld. Raym- for him, though it may be againſt him, for it 
745. 4 c̃annot 


a 
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e ere r Heres _ | 
mony, which is inadmiſſible. 


5th. In a trial concerning the ain } af Dima s,. 
s according to agreement; 7 Cowper, 
| Ling made ' the 3 was admitted as a2 Ir 
witneſs; though | he war to have" a Hil- 
ng in the pound on the ſale : for he is a mere 
e buyer and ſeller, and ſo may 
Þ 2 good witneſs for either, as having no in- 
tereſt more on one fide than the W | 
th. 1 a againſt an accu, and She Seller's 
e adminiſtravit pleaded, | the plaintiff m 
ple ding prove his debt, or he ſhall re. . da 
cover but one penny damages though there 7 
be aſſets; for the plea: dal admits the We * 
not the quantity, e 


AS © at > OX AR - 8” 4 


* 


th. © It is a general rule, that the wiſe mal 
not be admitted an evidence for or e her 
“ huſband.” 


And therefore in an action for Ades earned Hill v. Hill, 
by the wife; 5 Jul. Lee refuſed to let the 25+ 
wife's confeſſion” of a receipt of 20/. be given N 
in evidence. ; 99 


«© But to this there are ſome exceptions.” 


1ſt. « Where the huſband was not concerned 
« in the action, but the evidence was collateral 
« to diſcharge the defendant by charging yes 
« huſband.” 


As in an action againſt defendant for his wiſe's Williams: 
wedding cloaths ; 9 was, that the 7 Johnſons 


x 8hra- 304. 
goods | 


2 e . . Ee CO OI" — ————— K Rea v—_ - 
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1 ee on the credit of the wife's 
er, 


and her mother was called to prove it, 
R it charged her huſband. 


| Wau, Be, 80 where the action - was: ; for nurſing 

Ia. 525. defendant's child; the Ch. Juſtice admitted the 

wife of the defendant's declarations of her agree- 

| 2 ment to pay 4. a week, as evidence to charge 

he the defendant: this being a matter Ry _ 
acted by” women. 


* 


| Sth. t In this action vas prefumpiion, i 
| * the beſt evidence — can be 5 ann be 
. De oh ROW peri | 


Green v. 1 10 4 1700 ton a 3 of in, 
N Proof that the ſhip has never been heard of will 
2 be good to prove a total loſs. 


1199. 

« Otherwiſe - the beſt e to be had 

« muſt always be given. And therefore in 

« declaring on a note of hand, or bill of ex- 

„ change, or ſuch contract in writing; the note, 

« bill or contract, muſt itſelf be produced in 

« evidence: except the original be loſt; in 

« which caſe a copy is good evidence.” 


Godeir v. But where an original note has been loſt and 
Nene. a copy is tendered in evidence, ſufficient pro- 
E bability muſt be ſhewn to the court to ſatisfy 

them as well of the loſs as that the original note 
was genuine, before plaintiff will be allowed 
to read wn. 


Freren, 


| | {Per Holt. 80 if a man \ deſtroys a thing intended to be 


23 d. evidence againſt him, a {mall matter will ſupply 


ya. 731. | | it; 
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it: As where defendant tore his own note 
of hand; a ſworn copy was admitted A” 


evidence. : 
6. 1 now hen to the pleadings and e- 
ridence on the 22 of the defeidant. . ne 


rf the Pleai on the Part | the 
2 a Up "ou 


uſt, << The plea mould always aufer to 
« the promiſe or Rs as: _ — ay | tn 
o declaration.” 


% * f 
* 
1 


Therefore in je the offs "wes | a Skinner x, 
bankrupt, defendant pleaded, that the on e of ati 
action did not accrue to the bankrupt within fix * 9 
years; and on demurrer it was held ill, for the 50 


| = does not anſwer to the promiſe laid, which © 
fo 


the aſſignee, and it precludes the plainti® 
from proving any promiſe made to himſelf, 1 


go the plea muſt anſwer to every part of. Woodie 
« the declaration.” 9 K J. Robin © 


"fon. 
2 Stra. 302. 


For if the plea be leaded to ich whole Weekes v. 
Pe and is an anſwer: but to a part; the Peach. 
whole is naught and plaintiff ſhould de- * 
mur. Bar when it is pleaded to and anſwers | 


but to a part, it is a diſcontinuance. As in Markett v. 
aſſumpfit on three ſeveral promiſes and the plea Johnſon. 
only goes to two. of them, it is a diſcontinuance 3 
as to the third, and if it be a record of the ſame 

term, plaintiff may have judgment by nihil 

fccit for ſo much as is uncovered by the plea, 


2d. 


5 
„ ORG oo et nor no es — — — — 
* 1 


ASSUMPSIT. 


| Lampleigh 24. « Where the promiſe is to. ariſe from 


Je ne * y-contutrration <0. be performed z when it 


Hob. 205, «© 1s performed, defendant cannot traverſe the 


e conſideration alone or 9 elf; for it is then 
incorporated and coupled with the promiſe: 
« but where it is executory, the plaintiff can- 
« not bring his action till the conſideration is 
6c a eee and if plaintiff brings his action 
fore the conſideration is rmed, de- 
« fendant ſhould traverſe the performance and 
40 B 1 for pie tl are apogee in 


'Cro, Jac, © So defendant cannot eat 4 in i bar; that 
*. = mile, revoked and countermanded his your? 
« mi . 


Fee Plain eee that i in-confideratibndhat he. 


Beech. would ſolicit and conclude a certain buſineſs for 
5 Lev- 244 defendant which he had with J. S. that he 
Seac. would pay, &c. but before that he had concluded 
Winter v. it, that defendant had countermanded * af- 


n 1 yan ter he had had preat pains and trouble : it was 
59» 6. . 'P: adjudged, that he ſhould recover in Ker. it 
the ww ie Jun promiſed, and not be confined ts 


a er merutt, for what he had done. 


| 3d. « Matters of law tliat do not go to the 

„ giſt of the action, but to the diſcharge of it, 

*« muſt be pleaded: ſuch as accord and ſatiſ- 
faction: The ſtatute of limitations, &c.) 


- 1ſt, art and: fatis be ie good plex ; in 
ofſumpfit. But it mult be e e at the time 
ef the Plea. | 5 

ws. 5 


\ £1. Ah. a. od. OOLACERS Do 
x 


d 


( 


ASS UPS rug 


In afſumpfit deſendant pleaded an actord be- Sheperd v. 
tween him and the plaintiff, to do ſeveral mat- Lewis. 
ters in bar of the demand, and averred the per- * 1 er 
formance-of part, and that he tendered the per- | 
formance of the remainder.. On demurrer, the 
plea was held to be ill,, for accord ſhould. only 
be pleaded when executed; for then only iti is 
2 ſatisfaction. | pd Birth 


as * 
7 44 * * 
1 A ** 
* + 
3 * IC ö * { 
T. 15 | 
. + 


3M CF 
« For a bare accord without ſatisfaction is 
66 no plea.” . | : 15 7 tg par” 


Therefore where defendant-pleaded,' that his Heathcote 
ſeveral creditors, one of whom was the plaintiff, 24 Crooks 
had come. to an agreement to accept. a com AG 
* CCEPE. a COMPO- rin, a8. 

ſition in lieu of their reſpective debts from him, z. B. R. 
to be paid within a reaſonable time,“ this was Term Rep. 
held to be no plea to this action for the whole“ 
demand: for it was a mere accord without ſa- 
tisfaction. But per Buller Juſt. If the defend- 

ant had aſſigned over all his effects to a truſtee +» 
for his creditors in order to pay them all pro 

rata it had been a good bar. | i 


2d. Payment is a good plea under this head of Vanhatten 
fatisfaftion ; it was in this caſe demurred to, as v. Morſe. 
amounting to the general iſſue z but the demur- ee 
rer was over- ruled: Tor it admits a good cauſe 
of action though diſcharged by a ſubſequent 
tranſaction. | ; 


So is payment of a leſſer .ſum- before the Abbot v. 
time; but this muſt- _— be -pleaded, for it Chapman. 
is not a performance which deſtroys the being Ee: 


of a promiſe, but a collateral agreement that 

ſupplies the place-of it. But ſuch evidence may 

be given in mitigation of damage. 
2 : .« And 


1 


16 
1s. 426. „ And wherever accord and ſatisfaction is 


1 
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«pleaded, it muſt appear to the court to be 


4 reaſonable and good ſatisfaction, and be 


C accepted by the lade. ſuch; ſuch as 2 


©, „ ee 


Mondes v. 
Barnes. 
x Burr. 9. 


Anon. 


A be aded in bar of a con- 
_ ay be ple * 


2. 4 The. flatute of limitations is the next plea 


*Balk. 278, 4 in bar I ſhall confider. And this muſt al- 


*. 


„ ways be pleaded, and cannot be given in evi- 
, dence on. the general iſſue: for the a ation: 


goes to the Jpeqeraente.” 


This plea is founded on ſtatute 21 Jac. 1. 


e. 16. Which enacts, * that all actions of / 


_*« faungſit muſt be brought within 1 ix years 9 


Gray + v. 
Mendez. 


n 


the. cauſe of action accrued.” 


I ſhall firſt enquire againſt what demands. it 
runs. 


1ſt, Ihe ſtatute Aan runs againſt 
„ any demand ſo as to be 3 compleat bar not- 
e withſtanding any meſne acts intervening, as 
«the bankruptcy, coverture, $$c. of the par- 
4 ties. 


For where in — by the affignece of a 
; bankrupt, / and plga of non afſumpfit infra ſex 
6. annos, plaintiff replied, that fix years were 
not elapſed, at the time of the alignment. On 
demurrer defendant had judgment : for though 
the fix years might not — elapſed at the time 
.of the aſſi ee, yet as they were * at 


by 2 


LE, g. 2 g. .es 


KR U n 


the time of bringing. the ation ;''it' was a goo | 
bar, for the time of limitation continued to run | 
notwithſtanding the n mes all meſne 

acts whatever. | 


1 


2d. The ſtatute of limitation runs alſo again a * v. 


bills of exchange and promiſſary nettes Which muſt A 


be ſued for within fix Canons fas the holder will. Carth. 3 
be barrel. Sen * 


Show. 340. 
3d. The ftatute is a good p lea in bar to an Oliver v. 
action by an attorney for his yp ny though inſiſted Thomas. 


in: this caſe- that ſuch demand was out of the n 30. 


ſtatute, as the fees aroſe ou a Toit which was 
matter of record. 75 | | 


Ath. « In the ſtatute is an 3 45 acs- 
t counts current between merchants, againſt which 
« the ſtatute ſhall not run; that clauſe is fully 
<. explained by this .caſe,” 


1, | 


D. were executors of the - executor. Cotes v. 


of WW. V. and to this action of aſſumpſit plead- "eb & 


ed non aſſumpſerunt i ra { ex annos. The plain- 


ff replied, that he had ſued out a bill of Mid- G. Hall. 


dleſex on the 3d of June 1755, 28 Geo, 2. and Tr. 29 K 
that the teſtator-i in his life-time had promiſed 30 90 | g 


to pay the demand within fix years before the 

time of ſuing out the writ. The *fſwmpſit' was Wace v. 
founded on a bill, and*the-firft item of it was in pry 
1746, and all the: items,  excgpt the laſt, were g. K-. 
above ſix years ſtanding before the bill of Bull. N. P. 
Middleſex fied. out: It was contended for the 149, 
plaintiffs, that this being an account current, 

and the laſt item within the time of limitation, 

«tas this ſhould draw the former tems _ of 
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Sittings at 


Y . ; 
2 MK... . 


— 
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the ſtatute. -- But it was ruled by Juſt. Denniſon, 
that the clauſe.in the ſtatute about merchants 
accounts extended only to caſes where there 
were mutual accounts and reciprocal demands 
between two perſons: not to caſes between a 


tradeſman and his cuſtomers, for thoſe are not 


i merchants accounts, and he was - therefore 
| arc opinion, that the ſtatute was 2 com- 


. pleat 
ſix years ſtanding. 


« ſons impriſoned or beyond ſeas. So that the ſta- 


"Chandler 


„ Vilett. 


2 Saund. 
* 


ar to every part of the demand of above 


th. 4 In the ſame ſtatute is a ſaving of the 


right of infants, feme caverts, non compos, per- 


e tute does not run againſt any demand that 
„ they may have againſt others, provided they 
« bring their actions within fix years after their 
« diſabilities removed.“ Fo oe 


1. But though the rights of infants are ſo 
ſaved, yet may infants at any time, during their 
minority, bring their actions by their guardians, 
and recover any demands due to themſelves. 


4 8 #2 | 
>) 'Rochtſchilt 2. © So in the caſes of perſons beyond ſea j” 


v. Leib- 
mati. 


To non aſſumpſit infra ſex annos-pleaded on a bill 
of exchange by defendant; plaintiff replied, 


when he brought his action, and held good: 
the principal point in this caſe was, whether 
this clauſe in the ſtatute extended to actions of 
Zune, it being contended, that it was con- 


. +hned to actions for words: but it was held to 


<< This 


that he had been beyond ſea till fuch a time 


ff =» wo R$ CO 


A 0 


A8SSUMPSIS. 163 


| 
1 'This clauſe in the ſtatute only extends to _ | 
v perſons who, are aftually beyond ta... | 
For where to non .aſſumpſit infra ſex anner, King v. | 
plaintiff replied, that Song yon foreign Walker. no 
out of the kingdom of England, viz. at Re. 204 | 
Glaſgow in Scotland. The replication was held 175 
ill on demurrer, for the exemption did not ex- 6 
tend to him, as Scotland was not a foreign part | 
| 


THO a mp. 17 never be er | 
from bringing his action, from any length of v. Greme,, 'F 
time while — of the kingdom; er the tute : * . 1 
does not begin to run till he has come into itz, © 1 
though any of the perſons who are under diſ- + 2 wn 
ability, may nevertheleſs during the time ſuch * 
diſability exiſts, bring their action. 25 . r 


The plaintiff was therefore never barred in 
his action by reaſon of his own abſence from 
| the kingdom; but as it often happened that 
dle defendant was out of the kingdom, and + 
though he could not be ſued, yet the time ran 


bar any demand againſt him: it was there- abs 
fore enacted by ſtat. 4 & 5 Ann. c. 16. „ That | 

, « where any perſons againſt whom there is, 

g cauſe of action ſhall be beyond ſea, at the, 

2 « time of ſuch cauſe of action given or ac- 

. « crued, fallen or come, that the perſons who 1 

; « ſhall! have Tuch cauſe of action ſhall have | 

5 liberty to bring their action againſt them : 


within ſuch times as are limited for bringing 
« the ſaid action by ſtat. 21 Fac. 1. c. 16, after 
4 their return.“ 5 115 wt 
N Sth. „ In 


* 
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Cawerv, Sth. © In the caſe of Executors. If the fix 


James. 
r. 15 G, 


And this by the equity of the gth ſection of 
ſtat. 21 Juc. which gives a year to commence 
a new action; in caſe the firſt judgment hag 

| been arreſted or reverſed. Fs RR 
Wilcocks '. 380 if the executor brings an action, but dies 
” before judgment and the fix years Fun z his ex- 
my” . ecutor may notwithſtanding bring his action; 


7 
28 


death of his teſtator, unleſs he has been del 
ed by ſuits for the adminiſtration ar ſuch li 
cauſe. 3 455 0 


A. # 4 
: 


of Cod v. the kingdom, that the clauſe of the ſtatute en- 


7 Will, has been in the kingdom when the cauſe of 
434. action accrued, from that time the ſtatute be- 


gins to run even though he then departs from 
e kingdom; ſo that if he (or if he dies) his 
executor or adminiſtrator, does not bring the 
action within fix years from the time of the 


cauſe of action firſt accrued, the ſtatute is a 


compleat bar. | 
c „ But where money of a perſon who has 
- Btephen- at died inteſtate has been received by any one, 
* the ſtatute ſhall not begin to run from the 
« time of receiving the money, for then no 


«. ons | 


but he muſt bring it within one year after the 


> £2, 5 mg kk © - . - -- a 


2 


ASU urs. | "155 

« one has a title to receive it: but it ſhall be- 
« gin from the time of * e 
« nn | Fg 10 

2. 4 ſhall now conſider. PR "il prevent 
| « the Rape front Tg e HE 
; « e and 75 : | 
h 1. 4 The firſt is a promi 17 2 Fe * 455 n 
b « the fix years have elapſed; for this is a re- Haſtlrig, 
vival of the aſſumgſit, and no new conſideration 4 * 
is required: for the plea. admits a cauſe of 


— 


aQion before fix ears. H aa 5 4 J 1 At ny. 


a» 


g 

3 | Asin afſumpſit on'a h note; UP nen ves, Bart, 

© BN ofumpht intra ſex anms pleaded: On the trial it 2. 

= I peared chat defendant was ſurzty in the note f 

2 ma J. S. and that fix. years were elapſed ſince Bull. N. Þ. - 
the note was given; but that upon demand 149. 4 

'; BI within the fix years, defendant faid,. you know 

pf « had not any of the money my If, but Lam 

75 « willing to pay half of it.” e court were 

| of opinion, that this promiſe took it out of the 


of Wl fature. This is the fame caſe with that of he 
7 Yea v. Fouraker in Burr. 1099. In which the 


reporter ſays it was decided, that an acknow- 
h ledgment of the debt, after the commencement of 
* the action, takes 1 it out of the ng of 4 18 


2 ations. 

| % And a ded an to pay will take . 1 
a the demand out of the ſtatute, as much as an * 
* 1 expreſs nes: - ; of hel 

; | 
the 


In indebitatus — for. goods, and non Heyling v. 


ung infra fox anno, pleaded, Plaintiff gave < N 
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in evidence, that the goods were ſold above fix 
years ago; and that defendant being requeſted 
to pay, denied that he had bought the goods; 
but further ſaid, © prove it and I will pay you;” 
this promife, though conditional, was held to 
bring the demand within the ſtatute ; for de. 
fendant by ſuch promiſe waived the benefit of 
the act, as much as by an expreſs promiſe. 


« But the promiſe muſt be à promiſe W 
. pay.” | 
owen v. In an action by an executor for money had 
Woolley. and received to the uſe of teſtatrix, and non ; 
22 aſſumpfit infra ſex annos pleaded: the evidence f 
Buller N. P. proved that defendant faid, « 1 acknowledge  .. 
148, i the receipt of the money but teſtatrix gave it 8 
« to me.” Mr. Baron Clive directed the jyry 
to find for the defendant : for ſuch an acknow- I ,, 
ledgment could not amount to a promiſe to þ 
pay, when defendant inſiſted that he had a right I „ 
to retain.” 79 
Bland v. Where ſeveral are bound jointly and ſeve- K 
Havelrig. 4 rally in a note or other undertaking, if a 0 
8 „ joint action is brought againſt all, and they 
N « plead the ſtatute of limitations, proof of a If ** 
at ones » P 
« promiſe by one within fix years, will not ſup- 4 
« port the action, even againſt him who made f 
« the promiſe.” This caſe ſeems now not law © 
Whiten on the authority of the cafe of Whitcomb l | 
v. Whiting. Yhiting. For there, in aſſumpfit on a joint an 
42. ſeveral promiſſory note, 1 0 ation which jo 
was againſt one only, payment of intereſt by if 
another of the drawers, was held a ſufficient th 
. acknowledgment to take it out of the ſtatute 
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og - 

* all, and plaintiff | recovered accord- 
iogly. . 4 1512 : ; a 4 


5 & * 2 : - _— ** 
: . 9 4 1 4s ex : 1 


3 Sed Q. If there may not be a diſfetence, s 
* * ” . * ©% PS 94 e 
ö the contract in Fentris might be only joint and 5 
to not ſeveral. .: ot e oe IE 


s * . As 
e IHR 24 


4 
Wy 


CEL 


| 2d. „ The next mode by which the ſtatute At 
« js prevented from becoming à bar, is by: 
« having ſued out proceſs out of ſome court be- wk, 
W « fore the fix years elapſed.” ; Sunne 3 

R Ain 1 4:21 1 bY 1 

1. A latitat ſued out within fix years ſhall bes Holliſter v. 
had good to prevent the ſtatute | from running, Coulſon, 
though no bill of Middleſex! preceding it, in 
Pan ſhewn.. 80 a capias is good without an ori- Büren 
age l... : V 
3 ä . 
2. „ So though the writ ſued out has been Leadbeater 

« an informal one, it ſhall yet be | ſufficient) Make, » 
john As where an attachment of privilege was ſued z — 99 ao 
Ser out againſt an attotney, but was informal, from Rep. 1132. 
the circumſtance of being made returnable on a ' 
general returu: it was however held ſufficiennt 


7 to prevent the demand from being barred by 2 5 
che the ſtatute... For the clauſe iu the ſtatute hb 
* 0 permits plaintiff to bring a new action within a 


year, where the firſt judgment has been reſerſ- 
made &d, allows for informality, ſince it takes notice 
hw © ſuits ſtay d for irregularity. x.. 


' ; 3 2 | Dae hop 4b: 5 35.4 
b v. 1 x wm > nd 4 PEPE 7 * 0 { 72 j . * 8 
wo 3. So if plaintiff has levied a plaint in-a/+ Story v. 
nich nge in an inferior court, it ſhall prevent the Atkyns. 


i by ſatute of limitations from running againſt him, 749. 
cient I Kbe avers in his declaration above that Wer fork 
tatute 0.” 1 371 wy W ee 


the ſame cauſe action. 5 i 0 


And 


158 AIS SUA PSI. 


cawer v. And if an action has been ſo commenced in 
ames. an inferior court, and defendant removes it by 
rin, 14 habeas corpus to the King's Bench ; though the 


Belle v. P. fix years have elapſed before the removal, yet 


15m. the ſtatute does not bar the action; for the come 


mencement of it was within the time. 


Anon. 4. If plaintiff files his bill in Chancery, and 


1 Vern, pending the ſuit there, the ſtatute of limitations 


173. runs againſt his demand, and his bill is after- 
wards diſmiſfed as a matter properly cogniza- 
ble at law; in ſuch caſe the court will interfere 

and fave his right, by not ſuffering the ſtatute 

Anon. - to be pleaded in bar of it. in this caſe 

278. it is, ſaid that a bill depending in Chancery for 


1 Atk. 282. in years, is not ſufficient to take a debt out ter 


"the ſtatute of limitations. 


Anon, But if 2 plaintiff has been delayed by deſen- 
2 Chan. dant himſelf as by injunction ſtaying proceed- 


8 bro tilh after the fix years have tun: in fuck 


wes. ts — Hhalb not be barred. 


Lacon v. 5. Bue t h whey been ſued out, 
Lacon. if there ha n no proceedings on it for ſix 
2 Atk. 395. yoare,"the Raue ſhall run _—_—_— the demand. 


Budd v. Therefore wherever: to uon a — infra ſex 
Berken- anno; the' plaintiff replies a writ ſued out with- 
CR in the fix years, he muſt alſo ſhew he continu- 

ancei in the ſuit; and a taliter e e &C. is 


nex-ſallicient, 


Finch v. But this is only the eaſe where the 1 
Wilſon, 1 been commenced by latitat or common clauſum 
3 Fregit. For where 7 replied to the mo 


” @ or wer as ate tf i 2& 


a & 2» ,- © =» —< * 


R {a 


00 


4 
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of the ſtatute of limitations, an attachment of 
ptivitege ſued out againſt defendant (being an 
attorney) on a certain day within the ſix years s 
it was held, that the continuances need not be 
| thewn; for an attachment of ptivilege in C. B. Whitehe 
is in the nature of an original, in which no con- 1. Ruck- 
tinuances are required to be ſhewn, but merely geyle 373. 


the teſte. » : F 1 2 I. 401. ; 


ich 


o - FR, 


Sth. « 80 if- plaintiff replies to à plea of tgzge 
« ſtatute, proceſ which is impgſſibie or a nu - 
« lity, he ſhall be barred of his action; for 4 
« ſuch cannot take a demand out of the ſta - 
46 tute.” | ie ICOe | 
* 


neee OO 53_2_ e _Q- ws 


ounipfit infra Green v. 
fex annos ; plaintiff replied, a bill of Middle Rivett. 
teſted die lime prov. poſt tres ſeptimamum; e. 43>, 
and #eturnable the ſanie day; and concluded with ; 
the other proceedings. On demurrer the de- 
fendant had judgment, for there cannot be ſuch 

a bill of Middleſex as this is; returnable the 
very day of the teſte, and the plea of the ſta- 
tute of limitations is to be favoure. 


As where to the plea of n 


Ith. „ If a bill of Afiddleſex or latitat has 
“ been ſued out in the vacation, it by fiction 
« of law always bears teſte as of the laſt day 
« of the preceding term; it might therefore 
« happen, that though a demand was really 
« barred in point of time, yet by the reference 
« to the laſt day of the preceding term, the 
« proceſs might ſeem to precede the time when 
the debt was in fact barred; and fo take it 
* out of the ſtatutx.“ TIE "> 


„% 411er 


Johnſon & It was therefore decided in this caſe, that 
al. Aigon- the defendant ſhould not be bound by this 
= 1 artificial reference to the laſt day of term, but 
Smith, might rejoin and give in evidence the true tim 
2 Burr. when the proceſs was ſued out, ſo as to ena 
980. the ſtatute to attach on the demand. | 


Lambert Wherever therefore plaintiff endeavours to 

* take advantage of this reference, defendant 

1760. B. R. ſhould rejoin; and in his rejoinder ſhew the 
Buller N. P. true time when the writ was ſued out. 

151, TOT . 4 S463” #5 TE” $544 2.54 a 

Oſman v. If defendant pleads non aſſumpſit infra ſex 

3 _ _ _ eee 8 and the 

gy aintiff re aſſumpſit, infra ſex annos, 

re Ey wits web day's he Sao oo obliged to 

Buller N. P. prove the taking out the original, becauſe there 

149. is à particular day mentioned in the replicati- 

on: but if no particular day be mentioned, the 

plaintiff muſt prove the taking out of the ori- 

Buller ibid. Bat there ſeems little foundation for that 

diſtinction; for though a particular day be 

named in the replication, yet the plaintiff is 

not bound to prove a promiſe on that day: and 

the manner of pleading to avoid the neceſlity of 

proving the original at the trial, ſeems to be 

miſtaken ; for in ſuch caſe plaintiff ſhould re- 

ply, that he ſued forth the writ on ſuch a day, 

and that the defendant promiſed within fix 

years of that day, and conclude with an aver- 

ment : and then the defendant is at liberty to 

take iſſue in his rejoinder, either on the time of 

the writ being ſued out, or on the promiſe being 

made within {ix years of the time 3 

: ey 


conſequence of it, there, nn ff 


JIS UA 
key being alleged as diſtinet fucks in the repli- 
cation; and when the defendant takes iſſue — 
one of theſe facts, he adtits the Uther td b. 
erde; and ſo it need not be Poet. 


et. 4 By 2. 4. 6f fat: 21 Far: 1. c. G. 


« if the judgment Has been arreſted or reverk. 


t etl for, error; rom defendant has been out- 
u hwed; and the 


« been arreſted, Qc. or the outlawry has been 
e ee OATS tans ee War 


- th, „ Where the cauſe of action is to ariſe 

u from an executory confideratibh, as ſome act 

& to be performed, and a promiſe to pay in 
25 


i« fox annos is not the proper plea; for the 
« oſſumpſet does not ariſe till the conſideration 
« js performed, which may be long after the 
« promiſe made: it ſhould be ai non acereuit 
* infra ſex annos.” | | 


fix' years expire :, plaintiff 
« miy bring a new action, provided he does 
« jt within one year after ſuch judgment has 


infra | 


1886 
I = 


eee int 
1 


a > i 


0 


As in 7 Ft plaititifr declared, tat he, at Gould v. 
the requelt of defendant, admitted A. and B. ag Jobnſon- 


gueſts to diet them, and that defendant pro- 


miſed to pay fo much : defendant pleaded non 
aſumpfit infra ſex arinos, and on demutrer it 
was held to be a bad plea : for it is not material 
when the promiſe was made, if the cauſe of ac- 
tion is within fix years; from which time only 
the ſtatute begins to run. 

This is the cafe of unf gentrally; where 


the action is indebitatur aſumpſtt it is differ- 
ent.“ | P23 For 


422. 


* 


VDougl. 630. qeed for 1200/. whic 
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Colim v. For where to ſuch an action, founded on 
Bunning. a promiſe to pay on demand, defendant plead- 
eat ed non. aſſumpſit infra ſer annes, and plaintiff 
dem for cauſe, that the plea ſhould be, 
that there was no demand within fix years, or 
non aſſumpſit within ſix years after demand: but 
the court held the plea good. © For an inde 
4. bitatus afſumpſit ſhews a debt due at the time 
Powell © of the promiſe made, and Yo. the plea is 
. « good.” But it had been otherwiſe had the 
Buller N. P. duty ariſen from a collateral matter. 
%. be of 
> Toth. „ In all caſes where money is to be 
cc recovered back where paid by miſtake, or 
c for. a confideration which happens to fail: 
«. the ſtatute of limitations begins to run from 
« the time of the money paid, for from that time 
„ the Tight to. recover it accruesz but where 
ec there 9 been any fraud, there the ſtatute 
« will not run. | 52> 


Bree v. Defendant was adminiſtrator to his uncle I, 
Holbech. H. and found among his papers a mortgage 
4 he aſſigned for that ſum 

to the plaintiff :- it afterwards appeared, that 

this mortgage deed was a forgery, though un- 

known to defendant. when he made the aſſign- 

ment; this tranſaction had taken place more 
than ſix years before the bringing of this action, 

which was to recover back 1200). ſo paid, 

to which defendant had pleaded the ſtatute of 

limitations; and it was adjudged to be a good 

bar (though contended, that it ſhould only 

commence from the time that the fraud was 

diſcovered, which was within the fix years ; 

particularly as no fraud appeared in defendant 

| | As » 


TSF 
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„ that he knew of the forgery, which would 
have made a difference; or had he covenanted 


for the goodneſs of the titles, wakes. en me + 
he had not done. . 


, 

. 

t 4th. Another al in this aQtion is ks Hopkins 

«» WH ruptcy in the plaintiff ; for if pleaded, it is a v. Dewar, 

e W ſufficient bar to the action for defendant . 22 

s W if proved at the trial, that the plaintiff was ERS P. 

c IO bankrupt at the time of the work or labour 152. 
done, it will be ſufficient to aonſuit him.” 


e « But if the defendant pleads bankruptcy i in 
or “ the plaintiff, he muſt alſo pad the commiſ- 
1: & fion and aftgnment :? 

m ? 


ne For where he pleaded only that plaintiff was 2 
re I bankrupt, and ſo all his goods, Sc. belonged to Critp. 
te the commiſhoners ; the plaintiff demurred and Salk. _ ; 
had judgment: for till the aſigument the proper 
che goods is not taken out of the — 


ge 2. * So that defendant was a bankrupt, and 
am “ has obtained his certificate, is a good plea 
hat “ to diſcharge all debts due deine e bis n. 
an-“ ruptcy.” | | | 3 8 


ore But chere are certain exceptions to it. 


d, 1ſt. It is no diſcharge where: the commiſſion 
: of appears to be gro/ily fraudulent. | 


As where the bankrupt had not been deſcribed wks 
was bis true place of abode, ſo that his creditors v. 23 | 

were not apprized of the perſon in che Gazette 
xing their debtor. ; . 
6 Fog | 2, 6 Where 


784 


Robſon 
v. Calze. 
Dougl. 216. 


Trueman 


JSSUDUM PSI. 

2. „Where the certificate has been iniluly 
tt obtained, it is no diſcharge : as if there has 
«© been a concralment of his effetts, which avoids 
< the certificate by ſtat. 2. c. 30. And 
« by the ſame ſtatute, ie obtained by fraud, az 

48 giving money to the ereditors to induce 
6 them to ſign it, [ther by the bankrupt hims 
&« ſelf, or by any friend for him, by ſect. 10, 
40 facie ſtatute, the certificate is d * to be 
© void.“ 


And in | this caſe, 3 a friend of os bank. 
fupt's had given money to ſome of his creditors 
to induce them to ſign the certificate 3 which 
circumflance was unknown to the bankrupt him 
ſelf at the time he made the affidavit, directed by 
ſtat. 5 Ges. 2. c. 30. f. 10. by which he ſwore, 
« that the certificate and conſent of the cre- 
4 ditors was obtained fairly and without fraud,” 
but it came to his knowledge before the cert can 
r allowed by the Chancellor; it was adjudged, 
that the certificate was void: and the court 
Teemed to be of opinion, that it would be void 
though he had not known of it. 


3d. „ But though by his certificate a bak- 


1 rupt is diſcharged from all debts due at the 


« time of the commiſſion ſued out, yet he thay 
« make himſelf liable for a debt due before his 
« bankruptcy, by a new promiſe, before his certi- 
« ficate obtained: provided it was not INES 
'6 ment to gn the certificate.” 


As in this eats, where the bankrupt was in- 


v. NN debted in two notes to plaintiff; he did not 


*4- prove them under the commiſfion; and on 
can- 


Dr 


44 


„r oa 4 


* 


K 4 


N 

[1 
11 
q 
if 
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cancelling them, the bankrupt gave him a note 
for little more than half their amount; it was 


held to be a debt, and recoverable after | 
the bankrupt had obtained his certificate. 


4th. A certificate under a joint commiſſion wickes v. 
ſhall diſcharge a ſeparate debt: for ſeparate Strahan, 
debts may be proved under a joint commiſſion g {ogg 
by a Chancellor's order on petition. rid 


zth. c By ſtatute 5 Ges. 2. c. 30. The ef- 
« ſets of a bankrupt againſt whom a ſecond 
« commiſſion has iſſued, are always liable to 
« his debts, except on the ſecond commiſhon, 
« he has paid fifteen ſhillings in the pound; 
therefore in ſuch caſe it ſhould ſeem that this 
« ſhould be pleaded.” 


And though the frft.commiſſion had been ſu- Thornton 
perſeded by ent wr fe 8 they ei ng 3 
received a compoſition, yet in the caſe of a 
ſecond bankruptcy, the bankrupt muſt pay 
iſteen ſhillings in the pound: for the ſtatute 
has the words in it, * compounded their debts,” 


There are caſes in which the bankruptcy has 
happened at the time of the action brought, and 
the certificate been obtained. | 


1. But where, the cauſe of action was be- Graham v 
fore the bankruptcy, and the action com- Benton. 
menced during the bankruptcy, but the certifie * Will. ar. 
cate not obtained till after the judgment, ſo that it 
could not be pleaded, the bankrupt ſhall be diſ- 


charged by application to a judge. 
2+ Where 


25527 — — —— ˙ — 
0 . 


as — — 
—— — —:: — —„—-—¼ . — — 


Tesche. For where to a umpſit for money had and 
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Paris v. Sal- 2. Where the 


add, © that he had conformed to the ſtatute not 
* concerning bankrupts, or it is bad. 


x Will 41. Note, When a bankrupt is ſued, it is uſual” 
to apply by motion to the court to diſcharge We 
him on common bail, which on a proper 
affidavit, is done or refuſtd according to the 
circumſtances; as in this caſe. 


N The next plea I ſhall conſider is that 
a . 


44 ' | w Tender. , 


2 Wherever the defenidiia admits that mos 
„ ney is due to the plaintiff; it muſt be pleads 
1 ed in the form of a tender.“ 


Watſon. received; &c. defendant pleaded non -afſumy/i 
a Wü. 74. to the whole of the plaintiff's demand, except 
10 guineas; and ſaid, that he was ready and ab 
ways had been ready to pay the ſame; this on 
- ©  - demurrer was adjudged to be a bad plea: for 3 
whether defendant was always ready to pay ofen 
not, is not iſſuable ; it ſhould have been plead 
ed as a tender. N = 


Giles v, I. Where the agreement is to pay at à cer- 
Hart- tain time, 2 tender at that time, and always 


488UF NPS. 
teady, is a good plea; but where the money is 
due and payable immediately by the agree - 


ment, the party muſt plead tout temps priſt, 
from the time of the promiſe : and therefore, 
in ſuch caſe, this plea is bad after an imparlance, 
for by that it appears, that the defendant was 
not always ready. | þ ET 


arcum/tances-: as where the writ was returnab 


term, and the defendant lived in ee o 
that the agent could not get inſtructions in 
hat time. . \ © 44 W ; * 1 N 1 * ; . I | 


. k 4% 


2d. Where the action is indebitatus aſſumpſit Sweatland 
if defendant pleads a tender, it muſt be with a Squire, 


2 


taut temps priſt generally: for where it was that 


mos Ihe was tour: temps. prifi after the tender, it was 


167 


But 2 tender may be pleaded after an im- Bailey v. 


. |  Holdſtone, 
W parlance. by leave of the court, under be 5 16 


6.2. 


in Eater term, and the declaration not delivered Buller 
till the day before the Effoign day of Trinity N. P. 156, 


4 


623. 


= 


ad beld ill on demurrer.: for it is not enough that 


he was always ready after the tender, for the 
money was due before, and the neglect of pay- 


and ment was a delay, a breach of contract, and 


% cauſe of action; and therefore the plaintiff 


cept ſhould have judgment for the time which is un- 


al. Fonlwered. 
y of tender was pleadable to a quantum meruit. 


promiſe for payment of the money, the de- 
cer Mitndant is to be always ready, and when he 
rays Pleads /emper paratus, the plaintiff muſt in his 
n replica- 


for 3d. It was adjudged. on demurrer, that a Johnſon v. 


Lancaſter. 


4th. Where there is no certain time * the Ferrand | 


v. Pierſon, 

Paſch, 2 Go 
I. ©. BE: 1 
Buller 

N. P. 156. 
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replication ſhew a ſpecial requeſt and refuſal, M 
if there be any, for the requeſt laid in the de. WW pr 
claration is not material nor traverſable. for 


Lancaſhire - 5» Where a time and place is fixed for pay. W fer 
v. Killing- ment, if the parties meet, he that pleads a ten- dif 
1 6 der muſt alſo plead a refuſal, or ſuch plea will 
| 23. be bad on demurrer, though good after a ver. W 4: 
dict; but if one be abſent, the other muſt 
ſhew that he was at the time and place and 
made the tender; in which caſe he muſt ſhew it 1 
at what time of the day he was there and how tell 
long he ſtaid; for he ought to ſhew that he “ 
has done all that could be done to accompliſh I all 
what by his agreement he was bound to do. der. 
5 Co. 114. Telv. 38. Cro. Fac. 13. 


And in ſuch caſe, the laſt part of the day is by! 
the time by law appointed' for a tender, unleſs 
the circumſtances of the caſe point out another 4 
time, as payment on the transfer of ſtock, which 4 
muſt be from ten to twelve. b K 


Under the head of a tender falls the caſe of ff i 
payment of money into court. | 


| Petherv. + 1. For wherever defendant pleads a tender be 
Shelton, muſt always pay the money into court, he admits 
to be due, for without that it is no plea, and df t 


plaintiff may ſign judgment. 
Hand v. 2. If defendant pays money into court, but 
Lady does not afterwards pay plaintiff his cofts up to th 
that time, plaintiff may go on with his action. f 


1220. 


3. If 
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zd. If after money paid into court, plaintiff 3 Black. 
eds in his action, it is at his own peril ; Com. 304. 
for if he does not prove more due than is. ſo 
paid into court, he ſhall, be nonſuited, and de- Anon. 
fendant have his coſts; for a tender and refuſal 1 Vent. 27. 
diſcharges coſts. | 


4s to 1ohat ſhall be a good Tender —Ii is ſettled, 


1. That if defendant proves a tender in bags, Wade's. 
it is ſuſhcient, for it is the receiver's buſineſs to _ 
tell it: but if the defendant ſays, „“ here, I am 1 
« ready to pay you,” and yet holds the bags 
all the time under his arm, it is no good ten- 


2. A tender in foreign money made current 8. c. 2 Ref 
by proclamation, is a good tender. | 


And Note. That defendant cannot plead Tor Dougall v. 
aſumpſit to all the counts and a tender beſide. 128 
6th. The next plea in this action I ſhall treat 
of is that of £2 If 


Infancy. 


Though this may be alſo given in evidence Darby vs 
dt the general iſſue of non aſſumgſit, for the, Boucher, 
romiſe of an infant is abſolutely void. | Salk. 37S 


„The general rule in the cafe of infants is, 

* that they are liable on no contracts, except 
for neceſſaries, as meat, drink, education, 
clothes, c.“ e 


* 1. But 


=» 
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Turner v. 2. But /neceſſiries for an inftm!'s toit 
Frilby. cefaries for himſelf, and be fhall be liable 


ark 


ne. 
z bu 
3 8tra. 768. ff furnithed in order for the marriage, he i not ! 
| Hable: for the whs hot rhen his wife, nor tk 
goods furnifhed en his credit. | | : 
Bac. Max. | 2. So if one under age contracts for the il © 
1. Max. wurfhg of bir obild, it mall be deemed à law 
contract, and he ſhall be liable. 
3. „ 80 whatever is for the benefit of an in. * 

« fant's gnlate, he ſhall be liable to in this ac 

« tion.” 

| ne 


Evelyn v. As where a copyhold eſtate deſcended to an # 
Chicheſter. infant and a reaſonable fine was aſſeſſed; it was di 
251. adjudged, that indebitatus afſumpfit lay againit I jo! 
the infant for that fine when he attained his full 
age, he having enjoyed it during that time. 
And Yates J. was of opinion, that it would 
lie during his infancy, though debt would not. 
1 Ld. Raym. 30. | 
Kirtony, 80 if a leaſe be made to an infant, and he oe 
Elliott. cupies and enjoys under ſuch leaſe, he is charge 
2 Bulſt. 69. abſe for the rent incurred during the time he 
continues in poſſeſſion. 
. Yet theſe cafes ſuppole the infant not u . 
© Ye lb poteſſate purentis. | ; 
Bainbridge For if an infant lives with his parents and it 


v. Picker- maintained by them, he is not liable for anf 
ing. thing ſurhiſhed to him, even though they might 


Rep. 1325. otherwife be deemed neceſſaries: tor the parent 1 
is the proper judge of what are neoeſſaries, ani 4ef, 
this would encourage extravagance. wer 


4. But 


17 
an infant is able an his gon- Earle v. 
s de if one lends money to an Peele. 


watt for wece Salk. 386, | 
infant, even to pay for neceſſaries, the infant is li 
not liable 5 for it may be miſapplied, and there- 
fore the law will not 1 him with the expen- 
ture; but it is at the peril of the lender, who Y. 
muſt lay it out for him, for then in fact it is 
providing him with neceſfaries: besides, the * | 
oſumpfit is founded on the lending, nat on tha "20 
application. 


Fs 
it 
dt 
e 


8o that if the ohaintif proved ie Pk md: Ellis v 
ney was lent to pay for neceſſaries, aud app/icd _ E 
to that purpoſe, he might' be entitled to a ver. 197. i | | 
dict: but in ſuch cafe the defendant thauld re- 
join and take iſſue on the expenditure. | 


« And therefore in ſuch caſe, « that he eds 


« were necefſaries,” is Ly only Ee replica - 
„ tion.” 


For where in en tene bald hand ce x 


oe infancy pleaded, plaintiff replied, that it was 2 . 
ge: for neceffaries far the infant's horſes ; on demut- e 
be rer the replication was held to be had: for un 


conflat, that the horſes were oa then for the in- 
fant. ; 


5th. cc Goods fare to an aft” ig cds 
% way of his trade, are not neceſſarieg, and 
therefore he is not liable; for the fa will 
not allow him to trade, which map ruin him. 


In oft for | cre fold and delivered, whitting: | 
defendant pleaded in * replication that they ham ham v. 

Were pro error apparatu ad mant Cre. 
tentionem 494. 


* 
* 
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ASSUMPSIT. 
tentionem familiz ſue. Defendant rejoined, that 
he was a mercer at Shrew/bury, and bought theſe 
wares to ſell again, and traverſed that they were 
pro neceſſario, &c. demurrer thereupon : and per 
euriam, this buying forthe maintenance of his 
- trade, though he gains thereby his living, ſhall 
not bind him, for an infant ſhall not be bound 
by his bargain for any thing but neceſſaries, as WM © 
meat, drink, or learning. 


Whywall And this was ſo ruled by Ch. Juf. Lee in Fl 
v. Cham- this caſe, which was an action for tobacco, ſent MW 
er, to defendant who was an infant and kept a-ſhop th; 
1083, in the country; which the court held would 8 


not lie againſt an infant, whom the law would for 


not ſuffer to trade. | | 8 
Bull. N. P. Though in another caſe before Mr. Baron fu) 
154. Clarke, wherein defendant gave nonage in evi for 


dence; it appeared, that he had ſet up a farm, I 
and bought the ſheep from the plaintiff to ſtock IM Y?! 
it: the Judge charged the jury to find for the 
plaintiff; and ſaid he thought the law ſhould 
not put it into the power of infants ſo to impoſe 
on the reſt of the world. | FE 


cc And ſo wid are the contracts of infants ] 
« deemed void ſor any thing but for neceſſa- 


ed. ſo too. bee: 
R Gth. „ But 


* 


* * 


| cc rics,”. aft 
i Stone v. That if an infant contracts debts for articles tha 
ll Withy- not neceſſaries, and dies, and his executor pro- bor 
| 188 miſes to pay, yet it ſhall not bind the eſtate; W&©9 
1 126. for the contract on which the promiſe was Y 
founded being void, the promiſe ſhall be deem- 
1 | ; 

| 

[ 


ASSUMPSIT. : as 


Gth. © But though an infant is thus exempt Southerton 
from all demands, except for neceſſaries, yet OY * 
if goods, nat neceſſaries, have been delivered 1 Stra. 690. 
« to an infant, and, after. his coming of age, Be 
« promiſes to pay for them, he thereby ratifies 
« the contract, and ſhall be bound to pay.” 
And what amounts to ſuch confirmation ſhall _ 
be matter to be left to the jury. | 


And where to a plea of infancy plaintiff re- Borthwick 
flics, that the, defendant had ratified. his pro- , Carru- | 
miſe after col of age, and defendant rejoins paſch. 25 
that he had not ſo ratifed bis promiſe after full d. 3. B. R. 
age, upon which iſſue is joined. It is ſufhcient Term Rep. 
for plaintiff to prove the pramiſe, and the procf 48. 
that defendant was not then af full age lies upon 
defendant, though the aſſertion, that he was of 
on full age, makes part of plaintiff's replication, | 
vi ſor whether of age or not is a matter which lies 
m, vithin defendant's own knowledge, and net 
\ck Nvithin the plaintiff's. | 


uld 7. © But where plaintiff relies on a new 
oſe “ promiſe made after full age, the infant muſt 
always be charged on the ſimple contract.“ 


nts For where an infant bought a .chariot and Capper v. 

(ſa- ¶ borſer, and gave a ſingle bond for the money, and 8 
after, at full age, promuſed to pay, this matter . 
being ſpecially found, the court was of opinion Bull. N. p. 

cles that the contract was ſo. extinguiſhed by the 155. 
bond, that it did not remain to be a conſidera- 

tion for his promiſe at full age, and fo they 

gare judgment for the defendant, Wes 


Q 2 But 


. Lev, 87 


* . 


Volt v. 
Ward. 


ASSUMP'S1T. 
But if the things furniſhed were neceſſarits, 


ntl an infant may bind himſelf by bond, but it muſt 
90 a % 


iS 


be in a bond to the exact amount and value 
of the neceflaries furniſhed ; for where it was 


_ with a penalty, it was adjudged to be void, but 


that a ſingle bond had been good. 


And ſo where an infant gave a ſingle bill for 
payment of neceſſaries, it was held good againſt 


the infant. 


6 But though-an ep promiſe 


. made to an infant, in conſideration of ſuch in- 
„fand's promiſe, though+this is void; yet, if the 
'« promiſe is for the 1infant's benefit, he may 


« maintain an action on it.” As in this caſe, 
which was that of mutual promiſes to marry, 


2 Str. 973. and one of the parties was an infant, the in- 


F J.ewis V. 
Willis. 

r Wil. 
314. 


fant recovered damages for breach of the pro- 
miſe of marriage. 


7. In aſumpſit under the ſtatute for ſe and 
« occupation of an houſe, by permiſſion of 
66 plaintiff, nil habuit in tenementis is a bad plea, 
For the action is founded on the promiſes, and 
therefore if the plaintiff had an equitable title, 


zor no title at-all, yet if defendant enjoyed, by 


permiſſion of the plaintiff it is ſufficient. For 
it is not neceſſary for the plaintiff to ſay, that it 
Was his houſe, any more than in aſſump/it for 


goods, it is neceflary to ſay that they were his 
goods. But the plea would be good at com- 


mon law, for there an intereſt is ſufpoſed to paſt 
from the leſſor. of 18K 


FRF, 


5 3. „A judgment for a defendant in one per- 
t ſnal action, is a good bar to another perfonal 
-« ation for the ſame cauſe” (6 Co. 7.) But the 
cauſe of action muſt be ſpecially ſtated to be 


the ſame. 


As where a creditor to -a bankrupt had after Kitchin v. 
the commiſſion of bankruptcy ſued out executi- Campbell. 
on, and the ſheriff had ſeized the goods, for 1 Br. 


8 


which the aſhgnees had brought rrover, but had 3 Will. 
had a verdi ainft them. , abs afterwards 240. S. C. 
brought amt for the money ariſing from the Waren 
fale of the ſame goods, the of the former re- 3 Wil. of 
he Wh covery in trover was held to be ill, for want of the 304. 
ay Proper averments. to ſupport the plea, that he 
fe, ¶ que/tion or cauſe of action was the ſame, though the 
ry, Court held clearly, that the affignees having 
in- failed in the action of trover, could not recover 
ro- in aſſumpſit, for the price of the ſame goods. 

So that, if the pleading had been proper, ' the 

bar had been a good one. And the teſt when 
and one action ſhall be a bar to another is, when the 
ol ſame evidence is required in both actions, as was 
lea. Wthe caſe in this. ER 


ile, 9. „ That the money for which the action Willes v. 
by W* is brought has been attached in defendant's Needham. 
For “ hands, by foreign attachment, is a good ple: 3 
« ſo it may be given in evidence on the ge- | 
« neral iſſue.” Vid. plen. Action of Debt. 

chap, 2. ow a 


But if defendant pleads ſuch foreign attach - Palmer v. 
ment at the ſuit of F. S. or gives it in evidence, 1 | 
ke ſhould prove, that the plaintiff var indebted ꝑ en 


Ra 
A 5 J. S. For otherwiſe it might be a colluſion ste 


between 


A288 s. ff 


Rep. 7 79. 8 
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between J. F. and the defendant to defraud the 
plaintiff, But the plaintiff is at liberty to ſhew n 
that the ſuit in London for the attachment was Wc 

. commenced after an original filed by the plainti « 
againſt the defendant, for that would avoid 10 
operation of the foreign attachment, the ſuit be. Ne 
ing actually eommenced in the courts above n 


when the attachment took place. 15 

im- 10. „ Alienage in the plaintiff is a good plez 5 

er v. Levy. (t in abatement, but it muſt 0 8 he is an hy 
4 « alien enemy ; for alien friends My maintain n. 


„ perſonal actions, and it ſhall not be preſumed 
« that he was an enemy.“ 


Turner v. 11.4 diſcharge under the inſolvent delt. 

Beale. ( oy 's af} is a good plea.” But in ſuch caſe 

Salk. Sar. Jefendant ſhould ſhew that he was a perſon 
within the benefit of the act, and that the dif- 
charge was in every reſpect regular and purſu- 
ant to the ſtatute. 


-—- 42th. A releaſe is alſo a good plea in this 
« action.“ | 


May v. And a promiſe before it is broken may be 
| King. releaſed by parole, but after it has been broken 
.it cannot be diſcharged without deed, by an 
4 new agreement without ſatisſaction. © But til 
« there is no duty or demand, there is nothing 

c whereon the releaſe can operate.” 


Drage v. Therefore where to an action on a bill of ex 
Netter. change, againſt the drawer, he pleaded a releaſt 
a . after the bill drawn, but before the acceptance. 
It was adjudged bad. For the releaſe was be 

fore the defendant was chargeable, the accef 


tor. being firſt liable. 13. Where 


8 
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'13- Where an action is brought by an ad- Hilliard 
miniſtrator, it is a good plea „that the inteſ- 18 
« tate wwas reſident within à different dioceſe uben 37. 
« be died: for ſimple contract debts are per- 
ſonal, and the adminiſtration muſt be commit- 
ted of them where the party dies. And if a 
man has two houſes in different dioceſes, and 
lives moſtly at one, but goes occaſionally to the 
other, where he happens to die; adminiſtra- 
tion ſhall be granted by the biſhop of the dio- 
ceſe where jed, for he was commorant there, 
and not merely as a traveller. 


14. 'The laſt plea I ſhall conſider is, that of Marſhall 


the general iſſue, which is non aſſumgſit. Though "9g 


where defendant pleaded net guilty, it was held r022. 
on I be good after a verdict, though if plaintiff . 
a * 


we. ad demurred, it had been bad. v. Del — 


Under this iſſue the defendant may go into per Lord 
quitable defence. He may prove a releaſe Mansfield. 
his rithout pleading it, and take advantage {Avg 

very equitable allowance poſſible. ; : 


be As in aump/t for money had and received, Dale v. 
kenWefendant may, under the general iſſue pleaded, Sollett. 
am ire in evidence a retainer of ſo much in his oy 
ands as due to him by:the plaintiff,, without 
leading or giving notice of it as a ſet-off; for 

e plaintiff can only recover what in equity and 
onſcience is due, which is what remains due 

ſter all fair deductions. 


2. 80 he can give payment in evidence on — 
be general ine. or he may plead ot as Ne 0k 


8 be 
ccef 
ere 


Lord Ber- 


nard v. 


4330 UM FA 77 
there is no debt, there fhall be preſumed to be 
no promiſe. ; | 


3. 80 under tho general iſſue he can give an 
uſurious contract in evidence. For the (tatwe 


1 Stra. 198. having declared all ſuch contracts as abſolute 


void, there can be no a fb 


Ante, 160. 4. So infancy may be given in evidence on 


the general iſſue. 2 Zeu. 144. 


a Stra. 733. | 5. And in general whatever A. the 


Simms v. 


miſe is good evidence on non ee : as where 
a ſeaman had fued in the admiralty court for 
his wages, and had judgment againſt him there, 
and afterwards brought afumpfit at law; the 
Arſt ſentence was held to be concluſive evidence 
againſt him. 


6. The fubfequent proceedings now alone 
remain to be conſidered, viz. the Verdict, the 
Judgment, and writ of Enquiry. 


Of the Verdict. 


« The verdict ſhould follow the iſſue. For 
* if plaintiff declares that defendant aſſumed to 
t do divers things, and the jury find that he 
„ aſſumed to do only a part, plaintiff hat 
failed in his cafe.” 


As where plaintiff declared, that in confide 


Weſtcott: ration of, &c. defendant undertook and aſſumed 


Cro, Elis. 


14. 


to give him 13X% a field of hemp, and other 
.matters ; and the jury find that defendant only 
| | promiſed 


IIS UAEPSTT. 179 
promiſed to give han 1g/. Defendant had | 1 
judgment. | TY APY 
$0 if phintiff declares on an abſolate pros Muſtard v. 
miſe, and the jury find a condivional one, Hopper. 
plaintiff ſhall not have judgment. For the 0 E. 
promiſe in the firit caſe is emire, and if plaidtiff #?* . 
fails in proving part, he fails in the whole. And 
n che latter cafe rhe promiſe found is not that 

on which the platntiff grounded his action. 


« But wheel the ground of the action is not 
— upon an entire contract, but merely in da- 
fr mages, there the finding of the jury may 
1 vary. For it is a rule in this action that the 2 Burr. 906. 
tue © plaintiff may recover leſs than he goes for, 
« but not more. 


Therefore in an action on 'a policy of in- Gardiner v. 
furance, where the plaintiff declared for a total Croſdale. 
the bie, he wis allowed to recover for a partial vne 22 
only : p | | 13 T98, 

90 the jury may give leſs damages than are poldero v. 
proved. As on a promiſe to pay for an horſe Andrews. 
a farthingg a nail, doubling each time, which 26 Car. a. 


por would amount to an immenſe Tum. 2 <= he 
d toll _ 
he 


* 2. Of the Judgment ww Writ 'of Inquiry. 


When the jury find a verdict they then ſettle 
de the quantum of the damages. But where there 
nei judgment by default, or on demurrer, or 
her ny other interlocutory judgment, then the 
ny aletiff's right to ſome damages is 9 ined, 
d ut 


- 


"i 


3 - L 


| | 
4 
a 

f 


W 


„ * * = " *; 
- N 1 l * nd ed AH, l 
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bdaut the expreſs ſum is ſettled: by the interven- 

tion of a jury on a writ of inquiry, which 
to the ſheriff, who returns them when 
und to the court, upon which plaintiff obtain 
#3 final judgment. * * | 


7 * 5 7 | i N - e 32 | ; ** | | 
177 As to which theſe points have been ſettled 


Faſt India . In an action on an agreement for goods at 
Company a ſale, and judgment by default, defendant ſhall 
plug 612, not oh 3 writ of inquiry be allowed 10 go into 
evidence ef fraud on the ſale ; fs by fullering 
judgment to go by default, he admitted the 
agreement as ſet out by the plaintiff, and the 
_ "writ of inquiry is only to ſettle the quantum of 


1 . 


| Snowden 2. If the action has been on a promiſſory 


v- Thomas note, the note in executing the writ of inquiry 
gy * ought to be proved. Though circumſtances 


3 Will.z55, may vary this rule, as here where defendant's 
8. C. & attorney offered to admit the whole, if execu- 


Beviey. But in proving the note, it is not neceſſary to 


7 


Lindſcll. be done by the ſubſcribing witneſs, but it may 


2 Strn. be done by. proving the party's hand. For the 
ma nate being ſet out in the declaration, is ad- 
mitted, and the only uſe of producing it is to 
fee whether any money is indorſed on it as re- 

:ved le 135 


aids, 2 Xs; e bill; of | exchange is et W 


Thomas. paid when due, the indorſee in an aQuion againſt 
72 oh the indorſer is after a proteſt not barely intitled 
2 Term a Js Br 8s 


Rep. 5% 


to - 
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IS rr ir ns 9p . 33 — 2 N 
to legal intereſt, but ſhall alſo have all the in- 
cident expences, as exchange, Sc. if ſuch 


charges are reaſonable. | 8. N 


4. If on a judgment by default and writ of Blaney v. 
„ inquiry, the phintiff proves an account ſtated, er 0 
and balance then due to the plaintiff, the jury . 
ſhould give intere/} for the ſum ſo ſetiled, from 
% time of its being fo liquidated to the bringing 
Wl of {4+ action. And per Cur. in this caſe, where 
2 note is due: it bears intereſt from: that time; 


9 


8 where money is lent, it bears intereſt from the 

bs me it becomes payable; but for money due 

bor goods ſold, no intereſt. is. allowed. 
5. There muſt be the ſame notice of execu- stead v. 
ung a ſcire feri inquiry as a common writ of Lateward, 
inquiry. de ey AAACN ern. A 


6. Judgment on a writ. of inquiry was ſet Baitis v. 
aide; it appearing that the under-ſheriff, who Lucas. 


had returned the jury, was attorney ſor the Cowp. 1 
plaintiff in the actio e. 4 


7.6” @ < *< 


And note as to coſts—That where defendant Bartlett v. 
+ Wl pleads a tender, which is found againſt him, Robins. . 
1. chat under ſtatute 43 #/i2. 6. if the damages 2 
o de under forty ſhillings, the judge may certify 

e- and deprive the plaintiff of his coſts. 


f l 
8 1 1 ; 'F : 2 1 ES. 
J.. 
© 23 WINS 4 1 


— 


ot 
ſt 
d 


? . 81 . ; 
" * . * 
| ö 4 
. 2 Fs «I 
* - 4 "4 ö 
7 1 * 9 > "7 . Ei { 
2 F & #  Y. , ; . , 1 
a : 
b g ; 2 * 3 tx b * £4 * ah 4 
b $ 3d ** N | . " 10 ; 
% 9 
1 _ * * - 
- + 71 » <= + I" £ 5 
* - 
5 


11. 123 - £2 Aer 4 
e 12 4647 1 M6 
EIT 1 172 4 ; ju 
4408 4 2 : Tax Acrion or Dan 17 1 
© | : 1 Abi 4191 | | 
s 1 . n a 
EBT is an Ken Fan SR an . . 
preſs contrac, in which the certainty of 
the. fum or duty appears, and in which the 
plaintiff is to recover the ſum. 105 Goes for in 
en, and not in damages. Nn 75 
In this action I ſhall boulider, for "what it * 
| hes conſidered. 1. With reference to the een 
5 With riferenice to the 4 | 
45 a 
ER | Debi  confidered with 1 to the contraf fo 
| | vu 
| tt. On lar entre „„ 
a be 
Nn 8 On ſpecial contracts under ſeal, a8 bond I 0 
— x and leaſes. n hi 
* 3d. On bro of record, as judgments 
flatutes, and recognizances. 
e e OS 1. Of Debt on Simple Contracts. 


6 Blade” endl; Debt tes: n an 6wple contracts, wherein 

4100. 94. there is a commuaatiorſ*of property for money. 

= 3 Rep. As for the price of goods ſold, wherein the 
price 


D E . 473 
= e has been aſcertained between the parties: 
t for ſuch cauſes this action ig now ſeldom 
brought, firſt, becauſe the wager of law is 
lowed: 2dly, becauſe plaintiff mult recover 
the exa? ſum declared for or he cunnot Have 
judgment; which being often uncertain, it has 
given way to the action of mt. 


But as this action may ſtill be hrought for 

fimple contracts, it may be proper to take no- 

tice of ſome caſes in which debt will nat lie. 

the 03179 ik 2% Hu! 316 wal t eon ebiron | 

; And, 1ſt. Debt on ample contract will not lie Pinchon's 

againſt an executor or adminiſtrator ; the proper g. , 

remedy is an action on the caſe. | For the te- gr 

tator might have waged his law, which the ex- Green. 

er ar adminiſtraror-cannat do. F. Car, 
2d. If a man retains. an attorney to conduct Sands v. 

a ſuit for. him; the attorney may have debt s care 

acl for his fees: but if one promiſes an attorney to, © 

| pay. him, if he acts for another, perſon, debt 8 

will not lie; for there was pd :9qui4 fro 5 per .. 

whereon to found a contract: * Action ſhould 2. Ka 

be on the promiſes; and .befides, hat the] at- 

nd torney has a remedy againſt hep for. whom 


3 


140. 


3d. Debt will not lie aginſt che acceptor of Horid's 
a bill & exchange, for nEFvithitanding the ac- a.. 
ceptance, the drawer iff is liable; ſo that it is * Js 
not the actual debt gf” the acceptor, but he is 
rather in the nature of a ſecurity : but it lies 
againſt the duswer himſelf, for he was really 
a debtor by receipt of the mone.. 


1 


e 


0 6 - 
6-45 VS tas l 13 my "44> 1 


2. Of Debt on Special C exit ts. Mie 


© Theſe are, 3ſt, On Bonds, dl, On w Led 2 
11K of o p 


I ſhall Grft confider what bonds are 21 in * 
„ tw; and, ſecondly, bat are gon 


4 Bois good in law are fuck as are ie 
« into by parties able to contract, voluntarih, 
« and for a NOD: evra is N 


4 to law.“ 


iſt A bond e e fen lt 3 


tract. f = 

1 00 

Litt 5 299. 1. Therefore bande 41. by e code 5 
21 , arp void. y 


ewiſe the caſe "Of flows reve 


is Sx excepGon, that infants may 
to pay for meat, drink, app#- 
rel, or%the Wc wand and it will be good in 


4. 


Ahr v. But it molt in n 3 for the very 

Archdall Jum neceſſary for the urpoles: for af obliga- 

pas El. tion, with a penalty, condi Ering to pay for ne- 
ceſſaries, is void. N 


1 „ wa _— 7 _—y 


bee. 2. So every deed aka any man non compor | 
_— makes, is avoidable. g 


4 Co. 123. 
2 Rel. But 


. 
* 1 I ALY 
5 . 2 N 
w ——A—--- —- dN—N— — — . üfüĩ h̃—2—— —— 
* 
= 


contra 


the face of it appe 


D' B 1 
But modern reſolutions ſeem to conſider it Yates 
2s abſolutely void; for defendant to debt on a; * OO, 


bond may plead non eff JEN and give lunacy x 1104. 
in evidence. 


In all theſe caſes of infants, 5 coverts, or 


185 | 


ons inſane from the weakneſs, want or im- 4. 


nag of judgment, or want of power, their 
s are deemed void in law. 


2d. Bonds muſt be entered jit Vol Aker 


1. It is eſſential to a bond that it is entered Whelp- 
into voluntarily, for if obtained by dureſs the bond dale's caſe, 
is voidable by the obligax : but as the bond on pd or 6g 
at Poe good, obligor muſt * 

Py: g to it dureſs ; for the 
e verdict of a jury, if it 


avoid the bond by- 
court mult dgeide by 


was obtained by dureſs or not. 


« And theſe caſes 13 been dt 
& ſufficient; th, avoid a bond.” © 


made-wwithout any cauſe action; or if the arreſt Collins, 
was for a juſt debt, but made without good au Bu. W. P. 
thority ; or if the arreſt was made by a warrant 153. 

from a juſtice of peace on a charge of felony, 

when no felony was in fa committed ; or if a 

100 was committed, yet if the arreſt was un. 


ay made it is dureſs: And bonds entered 
into by perſons in cuſtody under thoſe circum- 
ſtances, are avoidable in law. 2 


- 


% And it is the ſame in a court of equity.” 
„ For 


» © 
— 


If given 67 defendant hel 12 an n arreſt Wooden v. 


Mic. 9 G. 2. 


D E B T. 
For though a man is arreſted by due court 


of law, yet if a wrong uſe be made of it, a 
8 him to execute deeds not before 
, 


Nicholls v. 
Nicholls. 
I Atk, 409. 


thought o 
dureſs and relieve him. 


4 


But dureſs / goods will not be ſufficient to 


Sumner v. 


Ferryman. avoid a bond: though Air. otherwiſe in 1 Roll, 


2 Stra. 917. 43. 687. 


«- And dureſs ſhall only avoid the 2 85 as tt 
« the obligor Hife 


Huſcomb And therefore, it was held no aifchargs to the 
v. Standing. ſirery, who had joined in the bond, and againſt 


8 * whom there had deen r no ma practiſed. 
Bac, Reg. 2. if a man menace me, e! I make him 


23. a bond for 40 J. and I tell him I will not do it, 

but will give a bond for 20/. the court will not 

expound this bond to be a voluntary one : for 

3 non videtur conſenſum retinuiſſe, qui ex praſcripto 
| * minantit aliguid mutavit. 


3. Bonds muſt be for a 1 which 1 
according to law, which involves the conſidera- 
tion of, What bonds are void ? For ſuch are 
void whoſe conſideration is not legal. 


2. What Bonds are Paid. 


Oo. Litt. Theſe are firſt ſuch as are void in their ere 
206. b. tion; or 2dly, ſuch as are void by matter ſub- 
/ ſequent. 


Bonds 


- a court of equity will conſider i it a 


„ „ 


2 a «% „ 


as to 


9 the 
unſt 


him 
0 it, 
not 
for 
riþto 


h is 


Cera» 


ſubs) 
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Bonds void in law at their creation are ſuch | 


whoſe conſideration is, malum prohibitum, or 
founded on expreſs prohibitory ſtatutes 3 as 


| N uſury, Sc. 2d. Malum in ſe. 3d. 


Which are contrary to the good policy of the. 
ſtate, as in reſtraint of trade, ex. gr. and are 
founded on the common law. 


1. * Bonds given for what is malum pro- 
« hibitum are void.” As firſt, bonds given for 
an vſurious conſideration. 


1. By ſtatute 12 Arn. c. 16. ſect. 2. Al 
* bonds, or other ſecurities given for money, 
« whereon ſhall be reſerved intereſt above 55 J. 
« per cent. are detlared to be void,” 


But where the firſt bond or ſecurity is enter- Pollard 
ed into bona fide, and the intereſt legally re- v. _ 
ſerved ;z a ſubſequent agreement reſerving more — 221 
than legal intereſt on the firſt contract, ſhall not 
avoid it; though the laſt agreement is void un- 
der the ſtatute. | „ „„ 
* 

2. „ Several evaſions have been attempted 5 co 
« of this ſtatute, but Me courts have uniform- 69 
« ly ſupported its ſpirit : for however diſ- 

„ guiſed the agreement might be, if in fact 
« it was uſurious; it has been held, to be 
« void.“ © 


As 1ſt. Where the lender of the money Lowe v. 
Tompelled the borrower, 10 tale goods at a price Waller, 
conſiderably above their value in the form of a Dougl. vos. 
Jule and afterwards had them re-purchaſed at 
à lower price, whereby he reſerved to himſelf 


a greater 


-. 


1 | D E 3B T. 
| a greater profit*than 5 J. per cent. it was ad. 
judged to be uſurious. | 


*Patterſon's So where defendant ſold to plaintiff goods of 


* the value of 20 1. and it was agreed, that plain- 
204, tiff ſhould pay. for them within fix months 340. 


this was held to be uſurious. 


Floyer v. But however, where plaintiff ſold goods, 
"Edwards. viz. gold, to the defendant, to be paid for in 
. three months; but if not then paid, that de- 
fendant ſhould pay one halſpenny per ounce for 
every month after, though this exceeded 5 /. 
per cent. yet it being proved to be the v/age of 
the trade ; it was on that ground held to be not 
uſurious; though if it had not been a bona fide 
ſale, but merely colourable to cover a loan, it 


had been otherwiſe. 
WE: So where illegal intereſt was reſerved in the 
on. form of rent for an houſe; it was held to be 
Cro, Jac. uſury. 


440. | 
" 2. © If by any poſſibility above legal inter- 
« eſt can be received on the contract, it ſhall be 
& deemed uſury: for gzncertainty of receiving 
xc. does not prevent it from being ſo deemed 
tc an uſurious contract.“ | 


Button v. As where the bond reſerved 10 J. for the 


8 forbearance of 20 J. for one year, if the ſon of 


3G. A. was then alive, though the life of the ſon of 
A. was uncertain, and ſo the intereſt might 
Clayton's wholly be loſt, yet as by his living, above legal 
Eaſe, intereſt was to be paid; it was held to be 
Co. 70. uſury: And for a Pinker reaſon, that if the 
zncertainty of life might be allowed as an 

| | exaſion, 


— 8 82 


PST * . Al. as lh ut a „ © 


e 


2 38 
eraſion, the 2 might be reſerved on the 


contingency o 8 would amount 
to a certainty. 80 


i; 


X 0 at [4 
| For the ate; 16 WARY that — * 51 prin- N 
cipal is ſafe, and the intereſt only hazarded; if Per. 
that is more chan legal, the contract is aſurious I _ 
8. C. 8 
3. % For no contract ſhall. be deemed uſuri- 750 v. 
« dus in which the lender runs the riſque of Joſe Farrell. 
« ing bis proucipal, however large the intereſt 03 155 
« reſerved may be.“ As in the caſe of lending I Kid, 27. 
on bottomry or at reſpondentia, in which ca e, 
though the intereſt reſerved far exceeds hat is 
legal, yet is dhe contract . Fe. 


8⁰ hire Mr. 4 ee 5000, of La. Chef | 
the defendant, for which he gave his bond for terficld & 
10,000). payable on the contingency of his 8 
ſurviving the Ducheſs of Marlborough, though Spencer V. 
there was a great diſparity of age; he being Sir Abra. 
but 30 years of age, and ſhe 70, ſo that the 2—2 236, 
contingency of his dying appeared ſo flen- 1 Ack. 304. 
der, yet it being proygd that he was of a very s. G. 
bad conſtitution; iv on a ſolemn hearing, 
adjudged a fair ogy and though the 
ſum reſerved far exceeded legal "intereſt, yet as 
defendant run the riſque of loſing both princi- 
cipal and intereſt, it was adjudged not to be 


uſurious. 


« But where the contingency upon which the Richards v. 
« defendant is to loſe the money is ſo very Brown. 
« ſlight, that it appears to be merely an TS 
6 Semen as if it was on the contingency 


190 D E BT. 

of a y and healthy perſon dying within 

tte hs n deemed 'vfurions.” 

. 24412 © 
Per Juſ. Upon this ground it is that the grant of 
Burnet. c an annuity at ever ſo! i an under price; 
1 Ack. 330. « it is not 1 he principal is abſo- 
- | ©tntely fank ud gone to the fender? 


Target . And though there be a certait vatue for ſuch 
Finch. things, and the ſum given much below it, it is 
e. Eliz, not- fury unleſs there is ſome ſectet contract to 


1 * the u $1 A 65 137 7 7 a bb” 


$2 +0 Je 31% Ne 


Richards v. 80 nas in 80 + loans in this Fare 80 
Brown. queſtion turns upon, whether there was à fair I di 
Nenne purebaſe of an annuity, or a real loan of money Il be 

under the colour or an annuity ? For rf the ¶ be 
ſudbſtance of the agreement was for a han, 4 Ml ag 
„ Might, colourable contingency mall not take the an 
| en out of the ſtatute of uſury, where 

ve legal intereſt has aro reſerved. ” 


3» 


Murray v. But where the grant was in the key of an 1 
Harding. annuity, and there was a clauſe in the deed I Þ) 
that the borrower mig y the ſum given for | © 
the annuity at a fyture period, which would a 
ſeem to make the ſum advanced a loan and the I de 
annuity intereſt; yet the court held it not to be MW 
uſury; for the re- payment was caſual and de- Pe 
"pended on the borrower (the grantor) himſelf, hi 
ſo that it was not in the 31 s power to have Pr 
his money at all events; ſo that as to him the 
principal was gone. e 


2. « The next claſs of boats which are void 
e in law are, by ſtac. 9 Ann, c. 14. which 
6 W 


| BRAN . 
4 enacts, chat all bonds, mortgages, or other 
« ſecutitics, given for money. won at play, or regs 81 
« lent to play with, or loft 2. tg on perſons 


« playing, are declared to be void. Ak 
3 «\ VIS Þ $3. 0708 N. TEL 1 4 Li L "rr 
zd. The next *claſs are bonds given for 

ſale of offices, which is declared to be unlawful + © 

by ſtat. 5 and 6 Ed. 6. 3d 16, e | 2+ q 

As whete' plaintiff having procured for his Law v. 


brother (defendant's teſtator) 'a place in the Law. 
exciſe, by his intereſt with the commiſſioners, 3 bs Wan, 
and teſtator gave him a bond conditioning for 1 

the . eee of Tol. a year during his life; he 

died, having omitted payment ſor ſome years 

before his death; and plaintiff having put the 

bond in ſuit, equity relieved the oa 

againſt I as occaſioning extortion, corruption, 


and the fale of offices. 


But it has been decided, that where an Culliford v. 
office is within the ſtatute, and the falary-cer- De Car- 
tain, if the principal makes a deputy, ' reſerving 8 
by bond a leſſer ſum out of the falary, it is good, 
or if the profits are uneertain, reſerving a part . 
(as half the profits) it is Bood; for the fees till 
belong to 1 principal in whoſe name they 
muſt be ſued for. But where a perſon ſo ap- Godolphin 
pointed gives a bond to the principal to pay v. Tudor 
him a ſum certain, without reference to the alk. 490 
profits, this is void under the ſtatute. 


4. „ The next deſcription of bonds whoſe 
« conſideration is malum prohibitum, are thoſe 
“ given for ſmony, which are void under ſtat. 
« 31 Eliz. c. 6. 


| As to this it has been decided. | | 1. If 


— 
. ²˙:m WM ²ůÄdkö ̃ ůEͤ NN LRxLIPCMDT TEES ———— , — 
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B ke v. 1. If the church is void, a bond given for the 
Roger®- purchaſe of the preſentation is clearly 'fimony, 


718. Elis. and tberefore void. 8 


© © 


_—_ 2. 80 if given for the next preſentation, the 
Biſon of Incumbent being in extremis, it is ſimony. 


Hob. 165, But the purchaſe of the advowſon in fee, the 
pry „ incumbent being on his death bed, ang in fact 
2 Black, dying the next morning, is not ſimony: for an 
Rep. 1052. advowſon is a temporal and valuable right, and 
ſo capable of ſale, and not ſimony, particular- 
ly where it appeared that ſuch. was not known 

to the perſon preſented. | I 
2. And as to preſentations during incums 
bency, it is enacted by ſtat. 12 2 e. 12. 
« That to purchaſe the next preſentation for 
% money or profit, by any perſon, either for 
« himſelf or another, is ſimony.“ 


- 


But to this are certain exceptions, which 


though founded on decifions- previous to the 


ſtatute, till are law. 2 Black. Com. 280. 

= : 
Smith v, As iſt. If a father purchaſes the next pre- 
Shelburn. . ſentation of a living as a proviſion for his ſon, it 
Hap is not ſimony; and this though the ſon was 
ſent at the making of the agreement; for a 


father is bound to provide for his ſon. 


Abigail 2. Bonds given to pay money to charitable 
_— wſes, or as in this caſe, that the perſon pre- 
ontto 


Noy 142. 


late incumbent while at the univerfity, on re- 
ceiving the preſentation, are not ſimoniacal, pro- 
vided 


ſented ſhould pay 1o/. yearly to the fon of the 


„ wo. bo ot 


pu ELEC > Sas dt. At 


U 


yided che patron or his relations are not bene- 
fited ; as it would be if the 10.4. had been re- 
ſerred to the patrun t ſon: for it is eſſential 
to ſimony, that the perſon Nee g does it | 
from ſome _—_ motive N "an, 1255 i 


3. General bonds of reſignation have been 2 
held to be legal by many deciſions, upon che 2 3 


umption that e be. to- inforce ſome ahb 
— from the incumbent, hie was n- con- v. "=>" 


** 

* 

2 
- 
- 


= 


trury to lan, as to reign "when: the patron's ſon Hut. tr fk. 


dame of age: but theſe bonds are now held to — wp 
be illegal by a modern deciſion. : but quære if . 
bonds to reſign, as to provide for a ſon, or k 

caſe of -non-relidence, :1f \exprefſed. in the . 2 
4 the! bond, are not all legal. | 


2. 6 The next WI, of bonds void i in law jk 
« thoſe whoſe conſideration 1 ls malum in fe. Ful 
61 tin. A d Lib. 3. tit. 20.0 | 


1. As if a man be bound in an m Co. Lit. 
the condition of which i is, that he Hall E J. F. 206. b. 
the bond is. void. aw 


2. So where defendant's inteſtate gave to, Walker v. 
plaintiff a bond, the condition of which was, pirate!” 
that plaintiff ſhould live with bim in a flate of * of 5 
fornication, and that he ſhould leave her an an- 3 Burr. 
nuity of 60 J. a year; the E was held to be _ 5 
illegal and void. 5 Reps 577. 


But if a man debauches. a woman before aha Fever v. 


or having ſeduced a woman, before virtuous, Vaughan, 
1:44 gives 2 Will. 339. 


55 


8 - 3. 


8 


9154 
1 
= 

* 

S - 


* 


nh gives her a bond as a recompence, or a promi 
ſion for her future ſupport, it is premium puds 
ri, and good in law. | | 


And the practice of courts of equity is to the 


fame effect. 


Marchio- For if a common ſtrumpet obtains a bond 
nels of An- from an inexperienced perſon, equity will ſet it 
nandale 

v. Harris aſide: But where a man debauches a woman, 
2 P. Wms. and gives her a bond, it is premium pudicitia, 
432. and the injury a ſufficient conſideration. And 
where ſuch a bond was given, and obligor by 
« deed agreed that the ſum ſhould be laid out in 
an annuity for the woman, the bond not being 
oved, was held bad in law, but equity re- 
lieved the woman to its extent from the recital 

in the deed. E | 


3. © The laſt claſs of bonds void in law, 
. are thoſe which are not founded on an 
«© expreſs prohibitory ſtatute, but are againſt 
« the common law, founded on the rule of 
ec law, - That contracts, which it is contrary to 


« the ö | 
: 5 oF policy of . ſhe fate te ſupport, are 


As 1ſt. « General bonds given not to follow a | 


« trade are void. But this is to be underſtood 
« with ſome reſtrictions.” 


: ticken +, Bonds conditioning that obligor ſhall not 

Reynolds.” follow a trade, where nothing more appears, 

n Wmts are void, and even if a conſideration appears 
1. > DD. 1 

they are void; for it is for the public good 

that every one ſhould follow the buſineſs . is 


* 


3 Xe 4 
D E B T. 
fit for, and the courts never ſupport ſuch im- 
litic reſtrictions: but particular reſtraints (as Broad v. 
not to follow a trade in ſuch a ſtreet) may be Jolly. &c. 
in law, in that caſe only where a conſede- Oro. Jas · 
ration appears. But without ſuch conſideration 1 | 
they are void. 


105 


* 
* 


As where in conſideration that obligee took Cneman 
the obligor of the bond, and inſtructed her in v. Nainby. 
obligee's buſineſs without any fee, obligor co- 2 Stra. 739. 
renanted in a penalty not to follow that trade 
within half a mile of obligee's then dwelling, or 
where ſhe ſhould after be. This bond was held 
to be good, for it is only a particular reſtraint, 
and a conſideration appears, viz. inſtruction in 
obligee's buſineſs wks 


TITER, 3 AO. 6.» 


. % 
So if the condition of the bond is, that de- Thompfon 
fendant ſhall buy but a certain quantity of the v. Harvey. 
articles he deals in, or only of certain perſons, 39 8 
or at ſuch and ſuch times, the condition ſhall be 

deemed as a reſtraint of trade, and void in 

law, | | 


1 And ſo though the bond is not abſolutely 
*,prohibitory of obligor's following a trade, 

« but that if he does ſo within the place 

« reſtrained, he ſhall pay a ſum of money, it 
„ is void. For its effect is in reſtraint of 

« trade,” . 
As where the condition of the bond was, Culpate y. 
that if defendant's ſon ſhould follow the buſi- Batchelor, 
neſs of an haberdaſher within the county of 26 SU 
Kent, or city of Rochefter, or Canterbury, that 
# TY he | 


» 


196 0 
he ſhould pay to the plaintiff 20 J. It was a 
judged to be void. 

2d. The next claſs of bonds void in law are 
thoſe concerning marriage. 55 
1. „Bonds, whoſe conditions are in refrain 
et A marriage, are void on the ſame prineiple 
« as thoſe in reſtraint'of trade” | 


"Lowe's, As where defendant gave to the plaintiff 4 Gl 


Peers... promiſe of — under ſeal; in tlieſe words: 


4 Pure, « hereby I promiſe Mrs. Catharine Lowe, uf 15 
„ I will not marry wirlt any perſom befide- ber . 
« ſelf; if I do 1 agree to give her 1000, . on 
N. Peers. Defendanr, having married another, il * 
was ſued on this covenant, and plaintiff had x 
verdict. But judgment was arreſted ; for il .. 
was not a covenant abſolutely to marry, but tl .. 
| Teſtrain the defendant from marrying any other 
perſon, though the plaintiff was not bound to 
' marry him, and ſo being in reſtraint of marrs 
age was adjudged to be void. 
Nan v. 2. Bonds given to procure a marriage vil di 
Porter. any petſon are void. For in general all marr-W ga 
5 age brokage bonds are void. in 


"Turton v. 3. Bonds given te refund part of a marriap 


in 
Venſon. portion are void, as fraudulent. on the contra 2 
18tra· 240. ing parties. 
a , 4 | 0 
Woodhouſe . 4. Bonds given to each other by a man ani ec 
v. Shipley» woman, under a penalty, 7 marry after "i in 
r of the father of one of the parties, are void in 
For it is a partial reſtraint, and fraud on de 

; - parent, 


- 
& 


1 
D E T. 
parent, and tends to encourage the diſobedience 


.of children. 


* 


5. So where plaintiff undertook by bond Duke of 
that in conſideration of defendant's giving his a pe 
conſent that his ward ſhould marry the plaintiff, Niohun. 
that he would releaſe all ſums due by defendant to 1 P. Wms. 


void. 


Note: Lheſe caſes are inſerted; here for the - 


ſake of uniformity, being the proper objects of 
relief in a court of equity. 12 according 
to the doctrine in 2 Wel/. 348, ſuch illegal con- 


ſideration might be pleaded to an action of debt 


on the bond. 


— 


3d. « The next claſs. of bonds falling under 
« this general head, are thoſe given for the 


a withholding of evidence.” 


his ward's gflate. This bond was.deemed to be 118. 


; : 2 1 4 * a - Ma ſon V. 
For all ſueh bonds are illegal and void. „Wilkins. 3 


| | Vent. 109. 

As where deferidant and others being in- Collins v. 
dicted for perjury by one Rudge, the plaintiff Blanters. 
gave his note to Rudge for a ſum of money to 2 Will 344. 


induce him not to proſecute, and deſendant to 


indemnify the plaintiff againſt the note, aud re- 


pay him the money, gave the bond in queſtion. 
Rudge did not proſecute, and plaintiff paid him 


the amount of .the note, and then ſued de- 


fendant on the bond, who having pleaded the 


eonſideration, it was reſolved, that the note be- 


ing given for an illegal purpoſe (the compound- 
ing the proſecution) and the bond given, to 


. . ſecure 


Norton V. ire 


oo = D E B 7. | 
ſecure and repay that, that the bond was illegal 


| -and yoid. 


4th. „Wherever by law particular powers or 
“ rights are annexed to any office, bonds limit- 

-« ing the exerciſe of thoſe powers are void.” 

Sir Daniel Ag where plaintiff, who was ſheriff of Hamp- 
SOD „ on his appointing a perſon his under- 
- Hob, 12. ſheriff, took a bond from him and defendant 
as his ſurety, 'one condition of which was, 
* that the under-ſheriff ſhould not execute any 
« extent, hberate, elegit, or other proceſs of 
„ execution, for any ſum above 20 J. with- 
% out firſt acquainting plaintiff (the ſheriff) 
„ with the ſame, and getting his ſpecial warrant 
"& for the execution.” In debt on this bond 
defendant demurred, when it was reſolved, 
that the office of -under-ſheriff is of long uſe, 
and, as deputy to the ſheriff, he is inveſted 
- with all the rights of office of the ſheriff himſelf, 
ſuch as executing proceſs, execations, - ©c. that 
the theriff therefore cannot make an under- 
ſheriff without giving him thoſe powers, nor 
* bridge him of any part of them. That this 
condition, therefore, being to deprive the under- 
_ ſheriff of one of the rights annexed by law to 

his office, was illegal and void. 


Parker v. For it is eſſential to the appointment of a de- 
— ph puty that he be inveſted with all the power and 


authority of his principal, and any covenant or 
condition to reſtrain it, is void in law. 


But under this head of bonds void for the 
Alegality of the conſideration, two caſes deſerve 
| notice. 


D 2 N 


notice. The firſt is, © that though money has 
« been lent 79 be applied to uſes contrary to law 
« by the obligee of the bond, and that known 
« to the obligor himſelf (the lender of the 


« money) the bond is good. Though if the 


« bond had been given to diſcharge a debt 


« ariſing from an illegal tranſaction between 


« the obligor and obligee it had been other- 


% wile.” 


As where the plaintiff and one Richardſan Faickney v. 
were jointly concerned in certain ſtock-jobbing Re; nous. 


6 : 4 
contracts, which were contrary to ſtatute 7 Geo. * 7 


2. c. 8. and plaintiff having paid -3000/. on 
that account, the bond in queſtion was given 
by defendant for the repayment of a moiety of 
War ſum by Richardſon. On debt brought on 
the bond this ſpecial matter was ſhewn, and on 
-demurrer the court was of opinion that as be- 
tween plaintiff and defendant it being a fair loan 
-of money, -and nothing illegal, that the bond 
was good; but had it been given for the money 
due on the contract for ſtock, contrary to the 
Fatute, it had been void. | 


Secondly, “If a bond is for performance of 
« articles of agreement, and part of them are 
% contrary to law, though part of them are 
legal, yet is the bond void in 70.“ 


As where-in debt on a bond for performance 
of covenants in an indenture, they appeared. to 
be that defendant covenanted that he being 


-cuſtomer of London, had made one Smith (who $7 
Was plaintiff's teſtator) his deputy, and that he 


.would 


ur, 


Lee & Ux, 
v. Coleſhill. _ 
Cro. Elia. 


|; Co. Litt. . 
- 206, a. b. 


"Ibid, 
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aould ſurrender his letters patent, and procure 
others appointing Smith and him to the office, 
and that if Smith died, living the defendant, 
that he would pay to his executor 30o/. for 
which this action was brought. Defendant 
pleaded the ſtatute 5 Ed. G. c. 16. againſt the 
ſale of offices. Plaintiff inſiſted that part of 
the covenant being good, that the obligation 


- ſhould be good as to theſe; but it was adjudged 
that the whole obligation was void, for ſo 


putting in one good covenant, the whole ſta- 
tute would be evaded. , 


2d. Bonds woid by Matter ſubſequent are theſe. 


If the condition of a bond is poſſible at the 


time of making (as if the condition be that 
5 S. ſhall marry A. B. within a month) but 


fore the time come it becomes impoſſible, 


firft by af 25 God (as if A. B. dies within the 
time) or ſec . 
himſelf, (as if he marry her him 


ondly, 


by . the. aft 2 the obligee 

elf) or third- 
ly, by the act of law (as by A. B. marrying 
another, ſo that to marry J. S. is contrary to 


law) in all theſe caſes the obligation is ſaved, 
and. the boud void. | 


But if the condition of a bond is impoſſible 
at the time of making, as that obligor ſhall go 


| to Rome in a day, the bond is not void, but 


is ſingle, or for the payment of money with- 
out any condition, ® 


*Laughter's 2. If the condition of a bond: conſiſts of two 


Caſe. 


SCs. at. b. 


parts in the disjunctive, and both are poſſible at 


— 


Seen 
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the time of the bond (as where it was that de- 
fendant ſhould either purchaſe: to the uſe. of 

S. his heirs, c. lands of a certain value, or 
leave to the ſaid 7. 8. by legacy, or otherwiſe, 
money to ſuch an amount, that then, We.) and 
one becomes impoſſible by the act of God, the 
obligor is not bound to perform the other part, / 
for the condition is for the benefit- of the obli- - 
gor, and he has his option to perform either 
part to ſave his condition, and when deprived 
of one by the act of God, he ſhall nat he call · 
ed on to perform the other. Fon 


2. I. Sui none conſider Debt for Rent. 


| And, 1ſt. « At common law no action of Andrew ' 
debt lay for the arrears of a; freehold rent; 2 
during the continuance of the leaſe,” There- J Co. 49. 
fore if there was leſſee for life, and leſſor died) Co. Litt. 
the rent being in arrear, ſuch rent was nat re- 162. 3. 
coverable during the continuance. of the life ef 
tate: for the arrears belonged to the executor, 
but could not be recovered, as no action of 
debt lay for them, and the heir had no title to 
the rent which became due in the life time of 
the anceſtor. | 


« But after the determination of the eſtates. C. & 
e for life, the arrears then due were recovera- Roll. Abr. 
« ble at common law by action of debt, for .I At. 
4 the ſum due was not _ — rent, but 162. a. 
« as a perſonal charge. | 5 


2. But a change was effected by ſtatute 32 
H. 8. 37, which enacts, „That the executors 
4, or adminiſtrators of tenant for life (that is, 

* pur ; 


— 


;"n when living.“ [6 


| F | 
« pur autre vie, living cgſlui que vie. Co. Litt, 
« 169) in tail or in fee, may have an action of 
« debt to recover all arrearages of rent due. in 
« the life time of the leſſor, and during the 
&« continuance of the eſtate for life, from the 
« tenant for life, who continues in poſſeſſion, 
<« and ought to have paid the rent to the leſſor 


| 5 

Aud by the ſet, 3d. of the ſame ſtatute, 
s the huſband may have debt for arrearages due 
« in the life time of his wife in her right.“ 


This ſtatute only provided for the recovery 
of the rent in arrear at the death of the leſſor, 


but gave no action of debt to him during his 


life, ſo that during that time, his only remedy 
was an aſſize. But that was provided for by 


ſtatute 8 Ann. c. 14. .. 4. which enacts, „ That 
, any perſon entitled to rent arrear on a leaſe 
4. for life or lives, may have an action of debt 


4 during the exiſtence of the life, as on a leaſe 


4 for years during the term.” 


3. Such was the caſe of rents reſerved on 
frechold leaſes; but rents reſerved on /eaſes for 


years were at all times recoverable by action 


s of debt. ? 


action of debt for 


4. So where there is tenant at will, with a 
rent. reſerved, the, leſſor might always have an 
e of rent. 


5. As to tenants at ſufferance it ſcems that an 
action of debt lay not againſt them for rent 
.arrear, for the contract was determined, and 


they 


nr er 
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they were in by wrong, but in ſuch caſes 
there is now a ſpecial proviſion made by ſtat. 4« 
Geo. 2. c. 28, which enacts, „That if tenants 
« for life, lives, or years, or perſons coming in. 
« under them, hold over, after determination of 
« their ur er and notice given 
« them by the landlord, or his agent properly qua- 
« tA it (which muſt be in — 4 b 
« ſtat. 11 Geo. 2. c. 19.) in ſuch caſe they thall 
« forfeit double the value of the premiſes, to be. 
« recovered in an action of debt.“ | 


And by ſtat. 11 Geo. 2, © If the tenant gives 
« notice to the landlord that he will quit, and 
« after doth not, he ſhall forfeit double the 


* rent.” 


| Upon theſe ſtatutes ſeveral deciſions have 
taken place. | | Hos 


1. A receiver appointed under an order of the williamſon 
Court of Chancery, is “ an agent properly v. Colley. 
« qualified,” within the words of the ſtatute, 5 Burr. 
and if he gives notice to the tenant to quit, and 
the tenant holds over, he ſhall forfeit the double 


value. 10 


2. Where the ſtatute ſays, “ After demand s, c. 
* and notice in writing,” the notice in writing 
of itſelf a ſufficient demand. | | 


3- The notice to quit unger ſtat. 4 Geo. 2. cutting v. 
may be before the expiration & the leaſe or time Derby. 


of demiſe. _, 2Black, 
Rep. 1075s 


4th. One tenant in common may maintain s, c. 1072 
this action for the double value of his moiety. 
. 5. The 


| Tiraminsv. 5. The notice by the tenant to quit under tat. 
Rowliſon, 1 Geo. 2. need not be in writing. A pardl 


3 Burr. 
ä 1603. 


8. C. 


= 
* 


Naden v. 
. Horſley. 
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notice to quit is ſufficient. 


6. A parol demiſe from year to is 2 
falkcient holding within ee Gece to 
—＋ a the tenant to the penalty of double rent, 
if he holds over after he has given notice to 
uit. : W | 12 

[ 


6th, « By ſtat. 11 Geo. 2. c. 19. uz. 4 f an 


+ © ejectment is ſerved. on any lands, c. if the 


«tenant does not give notice to the rperſon of 
« hỹ,yn he holds, of the ſervice of A 
„ ment, he ſhall forfeit three years rent of the 
« premiſes, to be recovered by action of debt. 


5. Of Debt on Matters of Record. 


1. The firſt ſpecies of debts, founded on 
matters of record, are thofe brought on ſheriff's 


 Sonds. "Theſe ariſe in this manner. By ſtat. 


12 Geo. 1. c. 29. The plaintiff muſt make 


„ affidavit of the amount of his debt, which 
- «6 ſhall be indorſed on the back of the writ; 


„ and if it be for 10/1, or upwards, the ſheriff 
«ſhall take ſpecial bail of the defendant, but 


% not otherwiſe, for that and-no more.” 


ex i cherttient® ode cake elt gen pre ths 


the ſum ſworn taland marked on the writ, it is 


2 Wi 69. not for that reaſon void: though he may be 


puniſhable. This ſtatute therefore ſettles the 

only enſes in which a bail bond is to be taken, 

vis. "when the debt amounts to 10 J. or up- 
A : ; | wards, 
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wards; and the manner of taking the bond is 
ſettled by ſtat. 23 H. 6. c. 10. / 5. which en- 
acts, „that the ſheriff ſhall let out all perſons 
« bailable upon reaſonable ſureties, except ſuch TE 
« perſons as are taken by execution, capiar  * 
« utlegatum, excommunicato capiendo, ſurety of | 
« the peace, vagrants refuſing to ſerve accord» 
« ing to the ſtatute of labourers, or ſuch as 
« are committed by order of the juſtices.” | 


Sect. 75. © And it ſhall be by obligation, with 
« two ſureties, made to the ſheriff by his 
name of office, with condition that the de- 
« fendant ſhall appear at the return of the 
4 writ, at the place required in the writ: and 
« if the obligation is taken in a different form, 
« it is void.“ eee e 1 


nder this ſtatute it has been decided, | 


"1. © The undertaking for the appearance of Rogers v., 
« defendant muſt be by bond for where it Reeves. 
was a ſimple contract undertaking, for defend- 4 1 ; 
ant's appearance at the return of the writz 
fungi being brought on it, the court held, 

t the ſtatute having pointed out the mode, 
viz. by bond, was to be purſued; and that a 
fimple contract. undertaking was void. . 


2. * So it muſt be © with ſureties for ſuch Scryven v. 
« are the words of the ſtatute.” Therefore Dyther. 
where the bond was only by defendant himſelf, Cra. Slit 
conditioning, that he the faid R. Dyther would 
perſonally appear before the King's Majeſty at 
Weſtminſter, die Paſch. 15 dies, to anſwer, c. it 
was held to be bad. But a caſe was quoted of a Sir * 

| 1 T5 W. Drury, | 4 tt 
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V. Drury, wherein it was held that an obliga» 
tion with one ſurety, was good. 


— ; 55 7 8o the bond muſt be made to the ſherif 
res, „ by his name of gſſice: but the court held, 
25tra- 893. that innate hf ought to be the, form, yet 
that in this caſe the bonds being laid /o/vend; 
eidem vicecom. & aſſign. was ſuſſicient. 

Bennett v. 4. The condition muft be to appear at 
Filkins. (t the return of the writ;“ for where the ſheriff 
x Saund. ao. toqk a bail bond for the appearance of the de- 
fendant at a day different from that in the writ, 

it was held to be void. | 


| « But if the ſubſtance of the return appears in 
the bond, the very words of the writ need 
& not be fet out.” | | 


Shuttle. For where the writ was returnable coram 
a domino regt ubicung, fuerimus in Anglia; and the 
2 n  bail-bond wanted thoſe latter words, it was 


2x56, Nevertheleſs held good. 


5. © The ſtatute extends only to caſes on 
& meſne proceſs, and all other obligations made 
tc to the theriff are void.“ 


Empſons, For where the bond was given to the under 


Bathurſt. ſheriff for a ſum for fees of executing an ex- 


Most. 52 tent; it was adjudged to be void under ſtat. 
23 H. 6. for one view of the ſtatute was to pre- 
vent extortion by confining the rg mee only 
to the condition of appearing. Cro. Eliz. 808. 


Mills v. 6. 80 the bail-bond muſt be founded on 
Bond. ec good and legal proceſs;” for where it was 
Stra. 399. 1 2 | | taken 


n 


2 ©» a = 


7 


>” 


* 5 


. 
i 
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taken on a writ which appeared to be returna- 
ble on a day out of term: the writ being void, 
the bail-bond was held to be ſo too. | 


Tho' under the ſtatute, if the defendant did 
not appear, the bond was forfeited, yet plaintiff 
was delayed in his ſuit; for remedy of which, 
and to expedite the proceedings, it was enacted 
by ſtat. 4 & 5 Ann. c. 16. / 20. „ "That bonds 
« taken for the appearance of the defendant un- 
« der ſtat. 23 H. 6. ſhould be aſſignable to the 
« plaintiff in the action by in ſement in the 
« preſence' of two credible witneſſes; which 
# may be done without ſtamp, under the hand 

« and ſeal of the ſheriff; and if the bail-bond is 
« forfeited, the aſſignee may bring the action in 
« his own name, having it firſt ſtamped.” 


- * 


1. As the appearance day is the guarto die p/? $tudley v. 
the return day, the aſſignment ſhould not be Sturt, 
made till the r days are expired. 12. | een 


But of the four days the return day itſelf is Bullock v. 
excluſive, and the day following is counted the Lincoln. 

firſt; and therefore where the return day was 44.914. 
on a Wedneſday, the bail-bond was held not to 
be aſſignable till after Monday, for Sunday is 
not * reckoned as one of them, and where 
it is the fourth day, the party ſhall have all 
Monday to put in bail. NE 45 05 


2. The ſheriff may aſſign the bail-bond in Gregſon v. 
any county, and plaintiff has his election to Heather. 
bring his action either in the county where the 2 ru 722. 
alignment was made, or in the county to the 

meriff of which the writ was directed: as here, 


where 


4 


— 


9 . | 
where the writ was into London, and the aſſign 
ment in Middleſex, where the aQtion waz. 
brought. | "If 


3. The ſheriff, or under-ſheriff, may make 
1 of the bail- bond, and theſe only 
can make it; for where in this caſe the aſlign. 
ment was proved to have been made by the un- 
der-ſheriff's clert, it was adjudged to be bad. 


| 
4. And the action on the bail-bond muſt Il fo 
only be brought in that court where the bail Is 
was given, or otherwiſe the proceedings will be kn 


Morris v. Ray'd, for the writ gives Juriſdiction to that 00 
* court only. l 5 E - 

3 Wil. 

348. 8. P 


2. « Such are the caſes of bonds given on al 
« meſne proceſs, I ſhall now conſider the re- ® 
„% cognizance- entered into by the bail above; 26 
« whereby they undertake, that if defendant be f 
« condemned in the action, that he ſhall pay 


« the coſts and condemnation, or render him- 


« ſelf up a priſoner, or that they will pay it 4 
v6 for him.” ; TS | a 


Upon this recognizance the plaintiff in the 
original action may have debt againſt the bail, 
in caſe of the default of the principal; but as MW 
the declaration. is very prolix, it is more uſual 


to ſue the bail by /cire facias; and debt is only 
adviſeable where the principal has run away, 


and the bail are likely to become inſolvent; 
and for this reaſon, that in debt on the recog- 
nizance the bail are held to ſpecial bail, but 

not ſo on a ſcire faciac. 


els But 
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But as debt may be brought again the bail, 
it will be proper to conſider the caſes on that : 


. 
* 


1. Before the plaintiff can proceed againſt Hobbs v. 
the bail, either by debt or ſcire facias, there Ledeaſtle. 
muſt iſſue a ca. /a. againſt the principal (the de- 755 Eliz. 
ſendant in the action) for one of the conditions 

of the recognizance was, that the defendant's 

body ſhould be had in execution; and there» 

fore the recognizauce 1s not forfcited till; that 

is not forth- coming, which is only judicially 


known by the return of non eff inventus on the 


cu. ſas 


Therefore where the bail brought error, and Price-x; 


affigned it, that judgment was given againſt Price, 


them without any ca. /u. having been awarde 7 
againſt the principal: judgment was for that 33. 
fault arreſted. | | 


2. But a difference is to be obſerved where 


the proceedings are in debt on the recoguizance, 


and by ſcire facias. 


. 1ſt, „ If plaintiff brings debt on the recog- 


"© nizance,: the bail can ſurrender their prin- 


« cipal before the return of the proceſs againſt 


them, but not after.“ 


For where plaintiff having brought his action 8 


on the recognizance in C. B. but finding that the Miugay. 


defendant (the bail) was an attorney of B. R. 2 Sra. 945. 
was forced to deſiſt; and filed his bill in B. R. 


the firſt day of Michaelmas term; on the 26th 


October, before the defendant had ſurren- 
; Ly of dered 


. 


D 5 # -F: 
dered his principal: on motion, the proceeding 
were ſtayed; for thoſe in C. B. were of no 
avail, and the render of the body being before 
return of the proceſs was time enough: for 
Plaintiff ſhould have commenced his action in 
the proper court at firſt. f 


- Milnerv, And where the plaintiff 3 debt againſt 
the bail, they tran? have eight days after the 
Raym. 520. Teturn of the writ to ſurrender the principal; W'« 1 
- and if there are but four days in the term after 

the return, they ſhall have — r in the term 1 
ien | | IF bai 


Walmſley 2. But where plaintiff proceeds by Bir cis die 

v. Hurand. upon nom eff inventus returned, the bail have | 
wg Elz. till the return of the ſecond 2 facias to ſur- M * 

: b render the principal and diſcharge themſelves, 'M ©! 


stewart v. And the firſt /cire facias may be teſted of the 
Smith. fame: day the-ca. /a. is returnable. 
2 Stra. 866. 

Alyſon v. And there ſhould be fifteen days between the 


Byſton. oft and the return of it. 
Cro, Eliz.. 


5 1544 | : | 
_ 3. But this allowance of time till the return 
„ of the ſecond ſcire facias, is not matter ol 


. « -right but of favour.” 


Glyn v. For where the 8 Hed! bells the re- 
|. © Yates: turn of the ſecond ſcire facias, the bail were 
181% Sk. held to be liable. And in a yet ſtronger 


cafe, 


n Where the 0 died after the return of non 
astra. 717. M. inventus and before any ſcire facias iſſued, yet Wi: 
1 Will, 67, : Were 


2 K 00 ww 
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were the bail held to be charged: for in ſtriftneſs | 
of law the bail are chargeable after the return of 
non eft inuentus, and 4 ſeire facias is merely 
is gratia. a 0 


Ach. « And in the following caſes the bail 
«ſhall be diſcharged.” | 


u. 16 
1. © Where there has been an actual ſur- 
« render.” 


But where the action has been by original, the Beficy v. | 
bail need not ſurrender on the return day but Smeath- | 
have till the appearance day, that is, the quarts py roi 


die poft. to do it. 2134. 


« And the ſurrender muſt be during the ſit- 
ting of the court.“ ä 


For here on the ſecond ſci. ſa. . 
the bail, they ſurrendered the principal on the v. Middle- 
quarto die poſt. to a Judge at his chambers ; the It 
ſurrender was held to be too late, and the bail 269. 


lixed with the debt and coſts. 


. 56 If an aQual ſurrender cannot be made.” 


As where the principal became a peer, ſo Trinder v. 
that by law his body could not be ſurrendered, Shirley. | 
it was held that an exoneretur ſhould: be entered Dough W$s! e 
a the bail-piece. nb | 1. 


'So where a man had been preſſed and was Bond v. 
then in cuſtody, and fo that by ſtat. 29 G. 2. Hane. 1 
6. 4. J. 14. he could not be taken out of his . 1 
Majeſty's ſervice, except for a criminal matter ve”. _ 
us bail in a civil action were allowed to bring - 


- 
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Loff v. 

Kelbrid 
Cro. Jac 

92. TY 


Meyer v. 
Arthur. ; 
1 Stra. 419. 


Fiſhery. 
"Emerton. 
1 Stra. 526, 
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him into court by habeas. corpus, and ſurrender 
him by committing him to the cuſtody of the 
marſhall, and igſanter remanding him to the 
Savoy, after entering an-exonerctur on the bail. 


piece. 


sth. „ Though the defendant has judgment 


in the court below, yet the bail are not there- 
dy actually diſcharged.” 


For if error be brought on that judgment, 
and it be reverſed, the bail ſtill are liable, 
though the condition of the recognizance was 


to ſurrender, Sc. if condemned in the ation in 


the ſaid court, | 
Sth. But if the plaintiff has judgment, and 


defendant brings a writ of error, and a ,ci. fa. 


is ſued out, proceedings. will be flayed againſt the 
bail; but it is on the terms of the bail's conſent- 


ing that if the judgment be affirmed, they ſhall 
ſurrender the principal, or give judgment on 


the ſcire facias. 


2. „But it muſt .be on application by the 


40 bail, before judgment againſt them had on the 


« ſcire facias.” 


For where plaintiff ot judgment on the 


ſcire facias againſt the bail, pending error by the 


principal, and took them in execution, and 
they moved to be diſcharged, per Cur. if the 


bail had applied before judgment, the cout 
would have {tay'd proceedings: or if an action 
of debt had been brought on the judgment, 
they wauld have granted an ee |, 2% 


he 
i 


Av -— + 00 Fc © 


_ 


2 $. 
the bail by ſuffering judgment to go, have ſub- 
mitted to meet the Dlaineif, and the judgment - 


3- So the bail muſt apply to ſtay proceeding Everett v. 
before the return of the ſecond ſcire facias : for Geary. | 
after 


the return of the ſecond ſcire facias the 35% 443. | 


bail cannot ſurrender the principal, and there: 
fore are fixed with the debt and coſts. | 


& And the reaſon of theſe deciſions is this.” Wickſtedr. 
That pending a writ of error, the court cannot 8 
award execution, ſo that no. capias can go 
againſt the principal; and therefore as the bail 
cannot take and ſurrender him, they ſhall not 
be charged. 15 | 


4. But the court will not ſtay proceedings Ye + -) of 


apainft the bail merely on bringing a writ of er- Sampſon, | 
ror, unleſs bail to the writ of error has been ac- 2 Str, 78 


tually put in; for till then it is no abſolute ſu- 
perſedeas. 5 i 


2. The next deſcription of debts founded on 
matters of record, are thoſe brought upon 


"1. „ Tf a man recovers in the ſuperior courts Speake w. 


« debt or damages for any injury, in any ac- R 
tion real or perfonal,,he E e 2 2 880 
an action of debt on that judgment“. Noy 23. 

| FI Cro. Car. 
This was the common law remedy in caſes 839. 
where exccution had not been ſued out before 


the 
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the expiration of the year and day hearth de. 
ment. But the ſtatute of ' Weſtminſter 24 
having given the ſcire facias on the judgment, 
that is the practice now. 


Glaſcocky, But however debt is ſtill often brought on 
| Morgan. judgments, and that for the remainder of th 
en fum recovered, where part has been levied on 
the goods of the defendant : ſo it will lie pend 
ing writ of error. Gribble v. Abbot, Cowp. 72. 


-7 Mod, 62 © But the judgment muſt be an actual ſub- 

Wb, fav . at the time of the action 

i 33% „ brought; for if by any means it has been 
« diſcharged, this action will not lie.“ 


. For where defendant's perſon had been taken 
Alaridge. in execution by a ca. /a. on the firſt judgment, 
43 and had been afterwards diſcharged out of cuſ- 
__ tody, by conſent of the plaintiff, upon his en- 
| tering into an agreement, to pay certain ſums 
at certain ſtipulated times, part whereof he had 
paid when plaintiff brought debt on the judg- 
ment for the whole + but the ation was held 
not to lie, for the judgment was diſcharged by 
| 530-430 own conſent 3 and ſo he could not 
ve an aCtion on it. 


Walker v. 2. Debt will lie upon a judgment of a foreign 
Witter,” court (as in this caſe the ſupreme court of Ja- 


Davgl. z. maica,) but it is not to be declared on as a mat- 
ter of record, for it is here but of the nature of 
a ſimple contract debt; therefore in ſuch caſe 


the judgment is ſufficient only to eſtabliſh a de- 
mand, and put the defendant to impeach the 
| Juſtice 


D: &  ** 7208 | 


45 juſtice of it, or ſhew the ſame to arab os - 
45, — or irregularly obtained. | 


And as it is but a ſimple contract, a 
will alſo lie on it; as was decided in 
caſes here mentioned; one of which was from 


fit PETER | 
two v. Whettal. 
Hil. 2 G. 3. 
Si 0 

Jamaica, and the other from Bengol. And in Se 8 


on 

th 

N mother caſe from Vernon, where the judgment Dougl. 4. 

w mas from France, and held ths dun would a Ven. 
lie. 540. 


b. So debt was adjudged to lie for a ſur reco- Shaw y, 
6 wo in a court baron. OE... 2 
| _ 
1 ce W eee form the next claſs of debts E. of Lin- 
« for which this action is maintainable,” As 8 v. 
where the ſteward of a court leet amerced a Pot "liz, 
perſon for contemptuous words: it was 20d. 587. 
judged lawful, and that debt lay for i it. 


# 


80 debt lies for an eee in 2 court Wicker e \ 


Norris. 


167. 

4. Debt lies to recover the cofts of a ſuit, 38 v. 
in an inferior court, by the defendant, below, 4 "OF 
and a general declaration is good; without ſet- 
ting out that the cauſe of action aroſe within 
the juriſdiction of the inferior court, or the 
proceedings at length. 


. The laſt claſs of debts on record are thoſe 


founded on  flatutes and recognizances. 


Debt lies on a itatate merchant, and alſo on x Roll., Abr- 
vitatute ſtaple, for both are under the ſeal: of 599+ 
the parties, and: have all the ſolemnities of an 
obligation. So 


E b | | * 30 Buller N. P. | 


Err rooms; wp na + 


FE. ² . OT w 
* — 


— 
, —_— . - — — — —— — — — . — — 


— —— 


—— 


2 
—— — 


WT WR ä» 


# 
+ 
: 
0 


$ 
+ 
bo 
£ 
FEI 
we 7 


116 D EZ B T. 

Aſcue v. 80 where an obligation was entered into ag 

— a ſtatute ſtaple, but was void as a flatute, for 

Cro, Eliz. Want of two ſeals in purſuance of the ſtatute 

494% ũ of Aon Burnell, yet plaintiff was allowed io 

| bring debt on it, as an obligation ; and he re- 
covered. 7 52 | ! 


Trott v. 2. 80 upon à recoghizance taken in purſu- 
Spurling. ance of ſtat. 23 H. 8. c. 6. before the Chief 
_— Juſtices of the King's Bench and Common Pleas, 
in v, or the mayor of the ſtaple at Weftminfter, out 
Thorp. of term, and the Recorder of London jointly, 
Cro. Eliz. for payment of money, and on which the pro- 
"0% "ceſs is the ſame as upon ſtatutes ſtaple, debt 
will lie, by ſtat. 8 Geo. 1. c. 25. © 
Cowper v. So if the recognizance is taken in Chancery, 
Long- ., Debt lies on it. e 4 


Eliz. 608. 33 - 255 
Roll. Abr. And in like manner if the tenor of the re- 


600. cognizance ſo taken is certified into the King's 
Dany. 498. gench: for the tenor under the great ſeal is of 
the ſame notoriety and validity as if the origi- 
nal under the ſeal of the conuſor had been pro- 

duced. e 


6. I ſhall now conſider 


Debt with Reference to the Perſon. 
I. As to Perſons in General, 
* No one ſhall be charged in debt on any 


« bond or obligation, to any matter, or to any 
, | 60 per ſon 


8 


Frag 3-3 N 


— re rr. ee . 


7 7 2. oe Þ 


7 


' « ſbop; and the then partners in the houſe, to 
60 | 


DEST. 
« perſon not mentioned in it; for its extent ſhall 
« be ſtrictly limited to the condition.” 


As where a bond was given, conditioning Barker v. 
for the ſervice and faithful account of all mo- Parker. 
nies of the obligee, his executors or admini- 1 1 290+ 
ſtrators, which ſhould come to the hands of Rep. 287. 
the obligor, while he ſerved obligee as his 9 
derk. The obligee died, and the executors 
Ag continued * buſineſs, it was adjudged 13 
that the bond did not extend ſo as to make 
obligor's ſureties liable to them, on his de- 
fault, for the bond was perſonal to obligee 


So where defendant had joined in a bond # Wright v. 
the plaintiff, as ſurety for the faithful ſervice of 8 1 
one Baird as broad-clerk to the plaintiff Plain- 33. 
tif afterwards took one Delafield into partner- 
ſhip, and in debt on the bond of ſecurity, the 
breach was __ in Baird's having embez- 
zled money of the partnerſhip -' to this was a 
demurrer, 41 the ee not to 
lie, for the bond was for performance of faith- 
ful ſervice to Wright only, not to him and his 
Forney. 


: * 
£ 


« Theſe cafes go on the ground of ibis obſign- Barclay v. 
« tion being perſonal, but where the bond wag Lucas. 


4 not ſoz as where it was made # the houſe, vin. Tone 7 


Term Rep. 


“ for faithful ſervice in the counting houſe and 292. 


the obligation had becn made, took in 
another partner; the bond was held ſtill to 
remain in force and the obligees recovered 
on it. 115 {1474264 1280 25-4 
y U | adly. 


PI Abbe. 
- 2.4539 table | 


219 5 E 8 7. 
:  2dly. A to Heir, Executor and Adminiſtratey, 


Hovk d. 1. 4 Obligee of a bond may bring bis 
Church- ( action, either againſt the heir or executor © 
* And therefore where it was brought againſt 

avisy, the heir, and he pleaded ht J. 8. had admini- 
Pepys. MFlered; the plea was held to be ill, as both were 


g o 
- * 


1.6 In no caſe ſhall an executor be charged 
c in debt, where the action would not lie 
« againſt his teſtator.” | 


Perrott v. For where A. covenanted with B. to put his 


Auſtin. ſon apprentice to C. or that A. 's executors 


Cro. Eliz. ſhould pay to B. 26/. the fon was not put ap- 
1287 prentice and A. died: It was adjudged, that 
debt lay not for the 200. by B. againſt A.'s ex- 
cutor; for that teſtator himſelf had never been 

liable. But | FS | 


N.. B. The authority of this. caſe was doubt- 
ed by Lord Mansfield.” 3 Burr. 1383. 


Archbp. * 3. If an adminiſtrator does not perform the 


Canterbury requiſitions of his adminiſtration bond, the or- 


v. Houle. 


b ho / ; 
8 dinary may authorize a creditor or the next of 


kin to fue him on the bond for the next of kin 
are intereſted in the furplus and a creditor in 
the preſent diſpoſal of the inteſlate's effects, 


Archbp. of Before the ſtatute 22 Car. 2. an executor or 


4 8 adminiſtrator u as com pellable to account, but 
. 


Sulk. 315, the ordinary was obliged to take the account as 
- he furniſhed it without examining: ſo was 2 
creditor, if he ſucd in the eccleſiaſtical 8 


D # & %S 

tp Wl for he had a proper remedy at common 

: hw. But if a legatee had ſued for an account 
his in the eccleſiaſtical court, the defendant, be- 
. » Wl fore the ſtatute, was obliged to prove the 
un whole account, for the legatee had no other 
by remedy, and the court could no otherwiſe ex- 
ere erciſe its juriſdiction of legacies to effect: ſince 

the ſtatute, a perſon entitled to diſtribution is 
as a ſtatute legatee, and ſhall therefore have 

ed the ſame 2 as a legatee before the ſtatute z 
5 and now being by the condition of his admini- 
{tration bond bound to account at a day cer- 
tain, he ſhall do it without citation: but this 
account is not examinable unleſs a party inter- 
eſted comes in and controverts it. And the 
condition of the bond being that he ſhall ad- 
miniſter well and truly, that (hall be conſtrued 
in bringing in his account, and not in paying the 
debts of his inteſtate: And therefore a creditor 
ſhall not take an aſſignment of the bond and 
ſue it, and aſſign for a breach the non-payment 
of a debt to him or a devaſtavit committed by 
the adminiſtrator; for that would be ngedlels 
aud infinite, | Dag: 


«= I & SS 


4. Executors are no further chargeable than r Roll. 
they have aſſets, unleſs they make themſelves Abr. 99. 
ſo by their own act, as pleading a falſe plea; "oh 
i. e. ſuch a plea as would be a perpetual bar 
to plaintiff, and which they know to be falſe; 
wy 28 ne unquet executor or a releaſe to themſelves 
1 K but if they plead a former judgment by ano- _ 
ther perſon et nil ultra, and plaintiff replies per 7055 
Jraudem, and it be ſo found, yet judgment ſhall | 


be de bonis teſtatoris, 


238 i: 30. As 


Vane v. 
Minſhull. 
T Lev. 25+ 


D' 2 YT. 


f 3d. As to Baron and Feme. 


If a teaſe be made to # woman dim ſala, and 
ſhe; marries, - the term expires and ſhe dies: 
debt lies againſt the huſband for rent accruing 
during her life time; for he is chargeable by 


. reaſon of the perception of the profits. 


Walker's 
caſe, i 


3 Co. aa. 


4th. As ts Aſſignees. | 


1. If there is leſſee for years, and he aſſi 
all his intereſt to another, yet may leſſor fin 
have an action of debt againſt him for rent in 
ar rear after aſſignment : firſt, becauſe the leflee 
ſhall not prevent by his own act fuch remedy ay 
the leſſor hath againſt him on his own contract. 
2dly. That leſſee might grant the term to a 
poor man who would not be able to manure 


the land, and ſo for need or malice the land 


debt. 


B. C. 24. b. 
Mann v. 
Brace. 
Cro. Jac, 
334. 


* 


Lekeux v. 


Nah. 


2 Stra. 
1221. 


would lie untilled, and the leſſor be with- 
out remedy either by diſtreſs or action of 


* 


But leſſor may accept the aſſignee for his te- 
nant and ſo diſcharge the original leſſee. And 
if he once accepts rent from the aſſignee, he can 
never again reſort back to the ſirſt leſſee. 


3 But the aſſignee is bound to the rent no longer | 


than while in p»ſſeſſion, and he may at any time 


. aſſign over his term and ſo diſcharge himſelf ; 


Pitcher v. and if even to an inſolvent perſon, it ſhall dif- 


charge him: for the action, as between _ 
an 


Toovey. 
Salk. 81 
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and aſſignee is founded on the privity of eſtate, 
which is gone by the aſſignment. | 


But if a leſſee for years dies, his executor. on Marrow v. 
adminiftrator may aſſign the term, and ſhall not be Turpin. 
chargeable for rent after the Manment, for as pet 
they could. ſell the term to pay debts, ſo they 
can aſſign it, and be diſcharged from all ſubſe- | 
quent demands of rent. And it was further Overton v. 
held in this caſe, that if leſſee for years aſſigns Sydhall, 
over his term and dies, the executor ſhall not Jet. 4 Co. 
be charged for rent due after his death ; for 
by the death both ,privity of eſtate and. contract 
was at an end. | , 


| | 


Poe fs 


2. If lefſor grants away his reverſion, | he can- 3 Co. 23. a. 
not have an action of debt for the rent, for a 


he has granted the reverſion to another, to 
which the rent is incident. $0 that grantee of 


the reverſion alone can have the action. But if Humble r. 


leſſor had ſo, granted his reverſion, and eee Glover. 


bad aſſigned his term, .grantee ſhould not have 528, 


debt againſt the leſſee after aſſignment, for 8. C. 3 Co. 


there was no privity between them, but by 23. b. 
reaſon of the privity of eſtate, and that being 
307 by the aſſignment, , the action will not 


4's ki 


« And-it is the ſame whether che perſon 


« claiming the rent comes in by Succeſſion 125 by 


« grant.” 


d- 7; 


As where a prebendary made a leaſe, con- Overton v. 
brmed by dean and chapter, leſſee died, and 5ydball, _ 
his executor aſſigned; afterward, the prebend ©*% Elis. 


44 4 x Wy oe 


T 


24.4; 8.'P; 


Cro. Eliz. 
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J Lev, 22. 
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Aiead, and phintiff being named his ſucceſſor, 
4 brought debt againſt the executor of the leſſee, 


and adjudged that the action would not lie, fot 
the privity was gone by the aſſignment. 


| > But where leſſee Men- but a part, he is 
“ chargeable for the whole to the grantee of 
© the reverſion on account of the ſubfiſting 


* cc o * * 
” ; . 


Broom v. For where Sir Chriſtopher Broom let lands to 
Hore. Hore, rendering rent; Hort let to one Wrigiq 
worth one fourth part of an acre: afterward 
Sir C. Broom granted the reverſion of the whole 
to one George. Broom (the now plaintiff) who 
brought debt againſt Hare for the entire rent. 
It was contended for defendant that rhe privity 
being gone as to part was gone for the whole. 
But the court held the reverſe, that the entire 
eſtate remaining in one part of the land, the 
privity remained entire, and would ſupport the 
action. N 5 


— 
o 


Robinſon 3. If leſſor in fee affigns over to another the 
., Cox & rent of a term, and leſſee attorns, the aſſignee 


Warwick. of the rent may have debt for each gale in 


arrear, though the reverſion is in the leſſor and 

of courſe the privity of eſtate, for by the at- 

tornment there is a privity of contract. 

Ards . "Fs . | . : : | 5 | 2 . 
So he may deviſe it, and deviſee may main- 

Watky Y , 7 

Cro. Elis. tain an action of debt for the rent arrear. 

637. | | 


Pultney v. 4. If leſſee for years aſſigns all his term to 


Holmes. another, reſerving the rent to himſelf, he ſhall 


We _ have an action of debt for the arrears during the 
727. term: 


8 


DEB 7. 
Tor, term: for though not properly a rent for want 


Tee, of a reverſion, yet it partakes of its nature, be- 
for ing a return for the profits which a are annual. 


i Sch. e Sheri 


ing 1. Debt lies again a ſheriff, TEM” he his Speake v. 
returned | « that he has leuied the money under a "> pry 
writ of geri faciat, or ſuch,” But otherwiſe if _ ag 

to Wl he returns, that he has taken goods to ſuch as, C. 


leſs i © value, which remain in his hands, pro defettu 


ard . emptorum ? for in ſuch. caſe he ſhall not be 

N charged i in debt. bf 

ho 

nt. So debt lies againſt a ſheriff on his return of Milimay 

ity having ſeized goods to the amount of C. V. Smi * 
le. which were reſcued out of his hands. For ſuch Fra | 1 


ire is no excuſe to any taking on final proceſs, 3 | 4 
he WW he may command the belſe comitatus. | 


And it lies in like manner 1 the Parkinſon - 
executors of the ſheriff who had levied the v- Gifford, 
he W money, at the ſuit of the plaintiff” in the bem TW. | 
ce action. 


i For when the "ſheriff has levied the debt or PAW vio # 
t- damages againſt the defendant's eſtate, the 3 
judgment agairiſt the defendant becomes im- . WE: |. 
mediately diſcharged, and therefore the ſheriff 

, muſt himſelf be liable. 


{ But the plaintiff in the action may bave a Gmb. 
Hire facias againft the ſheriff, and not bring an . he 
or of de — . 


5 5 2. Debt 


224 a 


22 v. 2. Debt lies a 21 a ſheriff. for the -revard 
k "_— E. B. Lien by flatute W. and M. c. 23. on the 


| temp. W. 3, onuichion 0 dl WHY. the judge having. certified 
310. the conviction, which muſt be proved. 


19. in cuſtady on final proceſs eſcapes, by the equity of 
anne Weſt. 2. and 1 6 2. 45 12. by the party 
| at whoſe ſuit the execution was. | 


Hawkins v. And where an action of debt is ſo brought 
. Plomer & agajnlt the ſheriff on an eſcape, the «hole ſun 
: We {05 p64 fer which the defendant was in cuſtody at the time 


Middleſex, of the eſcape ſhall be recovered againſt the 
2 Black, eriff. 
Rep. 1048, 
F if the Fun was ſeen at "cM for 
any the ſmalleſt Part of time, it is an eſcape. 


++ ago bei — <_ -— 2 — — . ——— 8 A © — 
p - 
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p 


'- Stonehouſe And the action equally lies whether the eſ⸗ 
v. Mullins. cape was negligent or voluntary. 


2 Stra. 153. 
| Aſhbo- Or whether the writ. was 8 by the 
| rough's theriff or not. 
4 ö caſe, 
1 Cro. Eliz. 
.. For the caſes on eſcapes at length, ſee hs 


ee Cafe, 88 13. 


b 4. Debt lies. at the ſuit ef the ſheriff for his 


Fees, or * an * and ather fees to which 
"Silk 209. he 14 entitled. g 


n. | 
And 


Bro. Ab. 3. Debt lies againſt a mheriff, where a perſon 


*Tyſony. And it is no objection that an elegit may not 
+ Palh, be a compleat execution, for that plaintiff may | 
al. 333"! be obliged to bring an ejectment to recover the 


7 


8 2 2 8 * 4. 


«c 
46 
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ad WY And if an erronzous writ be delivered to the Earle v. 


the ; is Plummer. 
il 1 and he executes it, yet ſhall he have his . 53% 


* Theſe fees ariſe under ſtat. 29 Elia. c. 4. 
5 which enacts, © that no ſheriff or other perſon 
« ſhall take more for executing any writ, ex- 
« tent, or execution on the body, goods, or 
« lands of any perſon, than 12d. for every 202. 
h up fo 100 J. and 6 d. for every 205. after, 
« that he ſhall levy or take the body in execu- 
« tion for, under penalty of and damages 
he to the party grieved; and 407. half td the 
« King, and half to the informer.” 


5 As to which ſtatute, it has been ſettled, 


1. That it extends only to executions in per- Peacock v. 

f- WH fone! actions, not to real executions, as an habere 3 5 
facias ſeiſenam or poſſeſſionem. 2. That on a Has 

 capias ad 'ſatisfaciendum, the ſheriff ſhall have 

* his fees for the <vhole debt, 3. But in elegit it 

ſeems doubtful whether” he ſhall have them 

for the whole ſum, or only according to the 

2 ſum levied. 4. The ſtatute does not extend 

to executions upon ſtatutes merchant or recog- 

mizances ; for the act is only to be underſtood 

of caſes where the judgment redditur in inuitum, 

not where it is by voluntary confeſſion of the 


qarty. 


2. The ſtatute does not extend to. give eoſts Brockwell | 
in caſes of execution out of inferior courts ; ſo v. Lock. 


that for theſe the officer cannot have an action Salk, 33x. 
Af debt. HT 1 . 


1 


ui bo 5. The 


% 
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Letten v. F. The ſheriff may have debt againſt the 
1 Madge ity ſureties in the bond given under flat. 23 H. 6. ful a 
; | 1 Fe att 
.. defendant”s appearance ; and it is no objection to 4 
| ſuch bond, that the ſurety had no lands in the : 
5 Fon for the bond is taken only for the 
| ; ſheriff's ſecurity 3 and the ſtatute is filent as te he 
1 the quality of the ſureties, and only declares it = 
void, when not made in purſuance of the tz 
tute. | P 


Having now. conſidered the grounds of this 
= action; before I proceed to the pleadings, it is 
= proper to obſerve on the time at which this ac- 
4 tion may be brought. | 


Co. Litt If a man be bound by bond to pay a ſum of 

298. b. money at five ſeveral days, obligee ſhall not have Wl « 
| | an action of debt till al the days are paſt, for Wl © 
| 2 the contract is entire, ſo that the breach of it 
| is not complete till all the days are paſt. 6 


Cotes v. This is where the entire ſum is due on Au- 
Howell. gle bond, for if it be a bond in a penal ſum, con- 


| 

| * 13 ditioned for the payment of money at different 

| Buller N. p. days; the condition is broken and the bond be- 
þ 168. comes abſolute upon failure of payment at any 

; Yy of the days, and debt lies before the . laſt day 

| 


Co. Litt. But if a man be bound in a recognizance to 
pay a ſum of money at ſive ſeveral days, pre- 
| ſently after the firſt day of payment conuzee ſhall 
1 | have execution on the -recognizance for that 
= ſum, and ſhall not wait till the laſt be paſt ; fat 
it is in the nature of ſeveral judgments. 


1 
£ 

1 
* 


10 


T 
7. I ſhall now conſider the Pleadings in this 
action, 1ſt. With Reference to the Contraft,— 
2dly. To the Perſon. W154: 1 


And firſt; of the Pleadings on the part of 
the Plaintiff, conſidered with reference to the 
contract. | T8 21 


And firſt of thoſe upon 
Bonds. 


1. „ In debt on a ſimple contraf?, plaintiff 
« ſhould ſet out in lis declaration the promiſe 

« or conſideration which is the ground of his 
action; but in declaring on a ſpecialty it muſt 

« be on a certain writing obligatory, or died 

« ſealed with his ſeal, and conclude with a pro= - 
fert; for the bond or obligation is of itſelf _ 
« ſufficient.” | | 1 2 


For where plaintiff declared upon a certain Simons v. ts 


agreement, ſealed, & c. by defendant, and had Alexander. 
judgment on nil debet, the judgment was arreſt- 1 
ech for there was nothing in the declaration to | 
kupport- debt, for it could not be on promiſes, 
r no conſideration was laid, nor was the 
greement ſhewn to be by deed. ; 
And as the bond is the ſole foundation of the Thoreſby 
action, the court muſt ſee that it is properly ert 
executed, as on it their judgment is to be , Stra. 55 
founded; and therefore it is matter of ſubſtance 1186. 
that Prefert be made of it. And the wy ern 8. O. 
| ing 


* 


| ye * , * | N * 
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_ | being entitled to it by law, the court can in ng 
caſe diſpenſe with it. 


Page v. And ſuch profert the demanding it has 
41 2 a right to within io Zang ou An the 
] „G. z. day of demand and giving it both being ex. 
2 Term cluſive: therefore when oyer was demanded on 
Rep. 40. Friday and judgment was ſigned en Monday, 
the judgment was held to be irregular. 


| : 2. 4 In an action on a bond, plaintiff ſhould 
5 « aſſign but a ſingle breach, for fo only can de- 
« fendant know where to apply his defence,” 


Alen For where defendant being appointed agent 


| | Com pany to the plaintiffs, gave the bond in queſtion, con- 


; ditioning for the payment of all ſums of 
b. Rep. — pay all ſums of money 
1 — by him received to the uſe of the company; 


E 8 


1 quot. and the breach aſſigned was, „That defendant 
b 2 Burr, hat received from J. S. and ſeveral other per. 
} 7 Stra, 227 ont, divers ſums of * which he had not ill 
* paid to the company.” It was held, that the 
| aſſigning the breach in the receipt of diver, 
- fums from ſeveral perſons, was too general and 
uncertain, and therefore badly aſſigned. 


% But where the tranſaction upon which th 

ce breach is founded is entire, though it conſiſts 
C of many parts, a general aſſignment of 
"3h &« breach will be ſufficient.” | 


b Cornwallis As where in debt on a bond as ſecurity for 2 
F v. Savery. perſon appointed agent to a regiment, and the 
1 2 Burr. 7 5a. hreach igned was, „hat defendant had te. 
ceived ſeveral ſums of money from the pay- 
maſter-general, for the uſe of the re m 

nic 


. 


n 
ich he had not paid over to the officers ac- #3 
n no cording to their reſpective proportions,” This = 
breach was on demurrer held to be well aſſign- 
ed, for the money was received from one peer 

t has ſon (not from many as in the laſt caſe) and for 4 
one purpoſe, to pay the regiment 3. and bis 1 
F omitting to pay any part of it, was a breach of 

mY che bond and ſufficient. 725 N 


"day 3 „ 
« And where a fingle breach is aſſigned, it 
BY by ſhould be fully and particularly ſtated in what N 
5 * « manner the breach accrued.” 179; 3 q 
Gar 9 


As where in debt on a bond, conditioning for jones v. 
ſecurity for the faithful ſervice of a clerk and Williams, 
ue reach aſſigned, © That a large ſum of money, Dougl. a3. 


854 viz. 13 J. came to the clerk's hands on ac- | = 
de count of the plaintiff, , which he (the clerk) | 
1 had ſpent and embezzled.” This breach was 3 . 
** held to be ill aſſigned, for not ſhewing how and . | 
ien whom the money ſo embezzled had been. re- 1 
not ; 1 | | | 
the ceived. | | 1 


3. „ The breach ſhould always be fo aſ- 5 
ſigned, that by no preſumption it ſhall be | | 
„ out of the condition of the bond; for ſo _ 4 
judgment might be given without cauſe of 
action.“ Ship Me Se 


As where in debt on a bond which condition · 8tibbs v. 
ed, „ That defendant ſhould take his beer and Clough. 
ale only from plaintiff, and pay for what he . 227. 
drew, but that he might take his other li: 
+ quors from whom he pleaſed.” In debt on the 


7 bond the breach aſſigned was, © That ſuch a . 
4 1 4 5 X bros r e ee 


D 2 


On demurrer, the breach was held to be ill af- 


figned, for it does not appear that the liquors 
unpaid for were malt Jquors, which only de- 
kane was bound to take from the rü. 

<< But the aſſignment of the breach need nor 


« be in the words of the condition, if it appears 
„ to be within the intention or ſpirit of the 


agreement. 


Fache v. For where the condition of a bond wa 
Prod dr. 


% That defendant thould from time to tims 


Dougl.367: render a juſt and true account of all monies 


- 


* 


received by him as treafurer of the pariſh of 


B. &c.” And the breach aſſigned was, that 


on the laſt account furniſhed by the defendant, 


there appeared to be due. a large ſum of mo- 


ney, which he had not paid ober. Defendant 
demurred for cauſe that the breach was not 
within the condition, which was only to account: 
but per curiam, the intention of the parties, and 
Fair conſtruction of the condition is, that the 
money ſhould be paid; for to conſtrye it a con- 
dition to enforce the making out a paper of 
ems and figures is idle and nugatory. 


4. „ Where plaintiff brings debt on bonk 
« for performance of any thing, if defendant 
«« pleads matter of excuſe, plaintiff need not 
% ſet out a particular breach, for the excuſ&?/ 
« admits the non-performance, and juſtifies 


.6c ag | 


1 


As in debt on a bottomry bond, ef 


eraved oyer, and the condition was, „ That 
* ſuch a ſhip returned in ten weeks and gave 
f * * an % 


* 


— 


fy Boer = 


an account of - the profits of her v Tage, that | 


then the obligation ſhould be void.” Defend- 
ant pleaded that the /bip war loft, and did not 


return plaintiff replied, that the ſhip was not 


loſt, and defendant 'demurred, for cauſe that 
there was no breach aſſigned ; but it was ad- 
udged, that defendant had made it er 
Þ pleading matter of excuſe. 


- 
"24 . 


The only exception to this is, me caſe of an per Hole 
cw for in debt on a bond to perform an 8. C. 


award, if defendant pleads matter to excuſe 


the non · performance, the plaintiff muſt ſet owt 
the award and the breach, for the award may 
be void in the whole or in part, and therefore, 
the award muſt be ſet forth, not only that the 
court may ſee that there was an award, but 
alſo that the non-perſormance was of a good 
and not of a void part of the award, for that 
need not be performed. 


h. „ Where a bond is in the 49 * We 
each of either part by act of the obligor 


<< © forfcits the bond, and is a ſufficient aſſign- 


. ment of the breach; for the law will ſupply 


bY thoſe words which ſhall fr ft happen.” 


As where defendant's wife, when ſole, gave Bot v Dax. 


bond to the plaintiff, which was in a pe 


"of 1200 J. if ſhe married an! y other -perſon than! Will, 58. 


the plaintiff, or refuſed to marry him within 
one month after the death of her father. 


& Ux. 


Having married defendant in the - life-time. of 


| her father, the plaintiff brought debt on the 
bond, aſſigning her marriage as @ breach; and 
it was held to be good, though an 4 


ft 


/ 


; 7 * 
I * 
Ul „ 


ſhe might flill perform one part of the con- 

dition by marrying the plaintiff after her fa- 

NN death, as he might ſurvive her huf- 
d. A 


Bladwell v. Gth. © In debt upon any contract, plaintiff 
Dos «©. muſt declare for the exact ſum due by the 
219, «© contract, for there can be no apportion- 
„, ment; but if the ſum depends on ſomething 
« extrinſic, though the plaintiff may demand 

: ée more than he has a right to, yet he may 
e enter a remittitur as to that part; but where 
« the whole ariſes from the deed it cannot be 

N 4c done.“ 4 3 : 

Incledon v. As where plaintiff declared in debt for 182 J. 
Cripps- 10s. being a ſum due by defendant under his 
659. covenant to pay 35 J. per hundred for every 
hundred of wood delivered in ſuch a place, and 
that he had delivered ſo many hundred and 
one half, for which the money was due. On 
demurrer the court held, that the demand' for 
the half hundred was more than could be by the 
contract, for there could be no apportionment ; 
but that a remittitur might be entered for that, 


it ariſing from matter extrinſic. n 


4-18 


4. „ 

Dutch w. 7th; Debt is in its nature à tranſitory action, 

18 and a bond or other obligation entered into in an 
e foreign country may be ſued for in England. But 


v. Jacob : . 
. in ſuch caſe, if dated at a certain place, it then 


Henriques becomes local, and the declaration ſhould ſet it 

| 3 out as made at the true place with a ** viz. at 
4+ © London, in the Ward of Cheap, or where he 
means to try it.” | 1 


There- 


e 


ny. 
: 4 
+4 


Ms | 


* . 
$* 


DAK. 233 
Therefore where plaintiff 'declated that de- Roberts. 
'Fendant by his bond apud London concefſit fe te- og eh 
-:neri, c. to the plaintiff in 4o/.; and on on 9" 
the bond appeared to be dated at Pert St. 
vid in the 2 Indies, which was not mention- 
ed in the e ae 3 the variance was adjudg- 
ed to be fatal. 3 


And the reaſon of theſe. caſes ſeems to be, 
that where there is an omiſſion of the date, the 7 85 
bond produced in evidence does not appear to 
be the ſame declared on: for a bond made in 

London is not preſumable to be the ſame with 

one made at Por! St. Dauid ', and therefore Bull. N. . 
the variance between the Ps. and declaration 269. 
muſt be fatal; it being the conſtant practice to 
-compare the declaration with the 2 1580 pro- 
duced at the trial. : 


« But if the deed produced is in fabſtince i 
"xc the ſame with that declared on, if the decla- 
ration ſtates matter of ſurpluſage or no way 
Ac variant of the deed, it ſhall nor vitiate.” 


As where plaintyF declared on a deed of ce- Holman v. 
venant, dated the 30 of Mareh .1701, anneg. * 
. * regn. Gul. 3. And on oyer thoſe latter IK. 958, 

ords were wanting; on a demurrer for vari- 
-ance, the court held it to be none; for the deed 
as implicitly the ſame. 


Andi in this caſe before, wh plaintiff de- W 
| «clared on the bond ſolvendum to the plaintiff, balk, 40 » 
And on oyer, it appeared to be tener; to the 959+ * 
© (Plaintiff for 4o/. to pay 10 his attorney or af- * 
Aga, Her cur. it is * for payment 10 * 
2 1 


on 


| + 2 13 
* Fo : 4 


In, 7 * D E 5 T. 4 


of 


repugnant. 


Dupleſis ct And this Mon being 0 the court 
: — «© will never change the venue, except rent 
0 particular circumſtances,” 


| Poſter v. As where the party's witneſſes are in a diſ- 
Taylor, tant county, and then the court will annex con- 


C. 27 
3. B ET * ditions to - changing the Venue, as undertaking 


Term Rep. not to bring a writ of error, or giving Aer 


781. of the preceding term. 
Plen. in | And Note, That the 6 being ſet out-in 


EIN the replication, the plaintiff can only 5 new 
* dar 125. matter in the ſpecialty declared on, in his re- 


plication after ſetting it out en oyer: and there- 
- fore where plaintiff declared, on articles where- 
by defendant agreed to take, his mal? liquors on- 
ly from him; defendant pleaded performance, 
and the replication, “That by the ſame articles 
it was further -agreed, that what ſhould be 
drawn ſhould be paid for,” and that ſuch a —_ 
ON was drawn, was held to be bad. * 


4. 


2. Of the Pleadings in Debt fo Rent | 


Bellafisv, In declaring on a leaſe at will for rent " | Yi 


; Burbrick. the plaintiff muſt not only ſet out a demiſe, 
. Salk. 209. but alſo aver and prove the entry and occupation 


4+ + 4 the occupation, and therefore it muſt 1 75 


"X ; | 


the plaintiff or to his attorney is the ame 
thing ; the Zener; made it à debt to the plain- 
tiff, and a ſolvend. to "A one elſe woug be 


3 

* 

* F > 
RS aca cx. 


of the leſſee; for the rent is only due in reſpect» ., F 


he occu! 
years, t 


„,, 
to the court, when leſſee entered, and how long , 
pied: but in debt for rent on a leaſe for 


verdict. 


2. If rent is reſerved quarterly or half yearly, Welbie v. 
e is a diſtinct debt for which leſſor may Philips. 


each 


have his action, and may declare for the entire: 
gale at the end of any quarter or half year, 
without ſhewing how the former quarter or half 
year has been ſatisfied : but if he declares only 
for- part of the gale due at the end of any half 
year or quarter, it is bad, unleſs he ſhews how 
the remaining part was fatisfied ; for otherwiſe 
leſſee may be expoſed to man 


ſame demand. | 


| " hould always 


” 
8, 
£ 


- 1 
4 . 
1 . 


hough it is uſual in the declaration to 

ſay © virtute cujus, leſſee entered, yet it is not | 
neceſſary to ſet out ſuch entry and occupation; 4 
for the action is grounded on the leaſe, and 1 
though leſſee neither enters nor occupies, yet 17 il 


he muſt pay the rent. N | ö 
But the want of ſetting out the occupation . | 1 

on a demiſe at will, muſt be ſhewed for cauſe £ 1 

of ſpecial demurrer, for it will be cured by a Wl 


* 


And whenever rent or any other duty is re- Piltarfe v. 
"2 Ned _— or half yearly; the declaration Parby. 
ate when it was due and ending; 


So if rent is reſerved. annually, to ſay after Hulm v. 
even portions, is idle and vain, and no Saunders. 


action will lie for an oo 


- 


i plaintiff declares for le 


* 


Vent. 
29. 


y actions for the 


ow. 8. 


gear's rent. And Lev. 4. 
rent than a year, 


without 


6 2 A T4; 4 ; 
—— — oo | 
" — 
. ˙ ao edioncs „ 


ps 


„ 
without ſhewing how the reſt was ſatisfied, it 
1 is bad as in the laſt oaſe. | 
Per Hole, But if more-than is dus is demanded, plain- un 
"Salk, 659. tiff may enter a remitritur pro runta, for the de- 
mand depends upon ſomething extrinſic. 


3. Where plaintiff in his declaration un- 


© dertakes tot recite a leaſe or demiſe, any mif- = 
6c recital is fatal.“ F 4 na 

© Bandsand In debt for rent, plaintiff declared on a de- 
Tach v. miſe 4 for 15/. per ann. rent under a power 2 
Rk to make leaſes for 21 years.” And on evidence, 9 


202. it appeared to be a demiſe for 1.5/.:per ann. rent, 
and three fowls, under a power to make leaſes . 


for 21: years in poſſeſſion and not in reverſron, ren- a 
| dering (the ancient rent and not diſpuniſhable of l 


unge: for this variance plaintiff was non- 
ſuited. | 


Shute v. So where plaintiff declared on a leaſe for three 
Hornſey. «years and on evidence it appeared, that the leafe 
Dang 64 for three years was void under the ſtatute of 
frauds, and that defendant was only tenant 

from year to year: the leaſe for three years 
being laid and not proved, the plaintiff wg = 
noattited. Vide Plen. Caſ. Briffow v. W rights = 
Doug. 640. : , 


Scott. Joffe, the venue may be laid either where the 
Ae 796-0} lies, or e e wa executed. But 
if the action is againſt the gute of leſſee, it 
muſt be laid where the land lies, for he is 
«Chargeable only on the privity of eſtate. 


0 


So againſt the executor of leſſee, the action Cormel v. 
muſt be brought where the land lies, for he is Liſſet. 
chargeable as aſſignee on the privity of eſtate . 1 9 
only. VVV 15 


So debt for rent by the aſſignee of leffor Thrale v. 
againſt leſſee, muſt be brought where the lands Cornwall. 
lie, though it is otherwiſe in the caſe of cove- hr: 

nant, which is tranſitory. e 


And an executor is in like manner conſidered pine v. 
as an aſſignee, for arrears of a rent or rent- Lady Ley- 
charge the action muſt be brought where the =" 
lands lie. Sed 2. If that is not for arrears due : 8 
in his own time, and whether for arrears in the 286. 
life-time of teſtator, the action is not tranſitory 3 Keb. 155 
and may be laid any where? e 


3d. Of the Pleadings in Debt on Matters of R. 


1. In declaring on a bail-bond ar aſſig nee of Whiſkard / 

the ſheriff, the plaintiff need not ſet out, & that . [Lage 

the debt ſworn, to was above 1o/. and that Foul oh 
for which the defendant was held to bail, was 

* 75 the ſum marked on the writ according to 

4 (tat. 12 Ges. 1.“ For the ſtatute does not 
Aleclare the proceedings void, but only prohi- 

" bits the ſheriff from taking greater bail than 
for the ſum ſo marked on the writ: and if the 
ſheriff acts otherwiſe, he is liable to an action 
at the {uit of the defendant, or he may be diſ- 
charged on common bail; but the bail-bond is 

go. | | 


5 9 


2. Neither 


£38 D F B . | 
Leaſe v. 2. Neither is it neceffary in nn 2s af. 
| Box. ligne, to ſtate the aflignment to be © in the 
ito, © prefence of two credible witneſſes” in the 
words of the ſtatute, mentioning their names; 
nor is any profert of the aſſignment neceſſary, 
Lor it is not a deed. | le: 


Wicker v. 3. In declaring in debt for an amercement in 
Norris. à court leet, the declaration ought to ſtate that 
Bull. N. P. the defendant was an inhabitant within the leet, 
165. as well at the time of the amercement, as of 

( the offence: but this would be cured by a ver- 


Co. Lit. 4. Where a matter of record is the ground 

303. a. 0 or foundation of plaintiff's fuit, there it 
* -ought to be certainly and truly alleged, 
ic but otherwiſe where it is but inducement ot 
a conveyance.” - | | 


Waites v. Therefore in debt on an eſcape, the plaintiff 
Brigg. declared that the priſoner was committed and 
Balk..565- eſcaped, and becauſe he did not ſay prout pater 
338 recurdum, defendant demurred generally, 
but the plaintiff had judgment, for the giſt 


of the action was the eſcape, W er © | 
WE 


ment only inducement. 4 


And per Holt in this ciſe, in debt on an judge YM 


ment, quod cum recuperaſſet, is good without 4 


Prout patet per recordum; and defendant may plead 


nul tel record. So that it ſeems not neceſſary to 


.aver a record in the very words, as words tanta- 


mount as quod cum recuperaſſet, are ſufficient. 


« As therefore in declaring on matter of re- 
„ cord where it is the giſt of the action, it 
& ought 


/ 


KS 


N 23S 
L ought to be certainly and truly averred, * ; 
: « variance ſhall be fatal.” 35 f 23 5 : 


" As where plaintiff declared on a Segel- gef 
3 | zance, acknowledged in the court of Common N Salk. * 

„ Pleas, before the Chief Juſtice, and fociis dus, 15 
and upon nul tiel record pleaded, the recogni- 
zance produced appeared to have been ta 


before one of the puiſne Sas eee 

and by him brought in 1 delivered int 
7 court; 9 the plafmitp was adjudged to have 
" ff failed in his record; for the record as entered 


on the roll and produced was in fact as it was 
taken: but in ſuch caſe there is a difference in 
the practice of the King's Bench and Common 
Pleas, for the King s Bench enters all recogni- 
zances as taken in court, ſo that they bind only 
from the time of being entered there. But the 
Common Pleas enters them ſpecially as taken, 
ſo that they bind from the c 2 And fur- 0 
ther, upon a recognizance in B. a ſeire facias 17 
lies only in Middleſex ; but on a recognizance 
out of C. B. either in Middleſex or in the county g. c. r 
where taken, and ſo the venue muſt be laid in Shuttle v. 
an action of debt, either in Middlefex alone, 1 . 
14 E recognizance was in K. B. but in Middlefex, . 
here taken, if of che Common Pleas. 
of 


. 5. If plaintiff n in debt on 2 + judg- Hull v. 
Went, he muſt lay his uende where the judg- ap his 
ment was nr he as if plainti had 1 * 19755 15 
on debt or treſpaſs at Norwich, he mult lay bis 

Action on that judgment at Noreich and not in 
Middleſix for the original debt or treſpaſs is - 

not now the ground of th: action, but the 

record of that judgment which has created a 

new debt and i Is HOG And 


r r 4 


o. ebet et detinet: for as he is chargeable jure ſus 


$49 »Y 3 a £- 


. And Note, in general, that in declaring upon 
* bonds or matters of record, the declaration ſhould Y *+ 
2 always conclude - with an ad damnum of the 

| plaintiff, but in debt for reut, with a per quod & 

actio accrevit. For in the firſt, caſe the debe 6 

ariſes merely from the bond or judgment; but 

in the latter from ſomething N vix. the 
enjoyment of the land. 125 


Marty, 6. And as before in debt upon leaſes, the de- 

Litter, claration on the judgments muſt. be for the 

a Mod. 41+ hole, or ſhew how the reſt was dne or the 
F declaration will be ns f 


2 


8. 07 the Pleadings on the Part of the Plain- 
| * . with Reference to "e Ae 


And art as 3 the NON Part him- c 
elf or his Heir. : 4 c 


b. N. . 1. The 0 againſt the contracting 
119. party himſelf in all cafes of debt, muſt be in the 
debet et detinet ; for he is a debtor by the con- 
tract, and does a . by withholding what 
is due. 


—_ _ py AYER 


; 1 * 
1 e . 


Fun 2. In FT caſe of a; or Za 4 ance 1 2 
Newton. (the original debtor) binds his heirs, &c. 7 . 


cl declaration againſt the heir muſt alſo be in t 


by virtue of the original contract from havi 
afſets deſcended to him, he ſhall be charged 0 " 
for his own debt. | Wo 


4 But 


* 


at 


4 | Es 


* 
. 
* 
* 
* 


* 


1 


But as the heir is chargeable by reaſon of 
« aſſets deſcended, he can diſcharge himſelf by 


« ſhewing that * had vo aſſets by _ but 


« he muſt ſhew this . or en ihe 


4 bound.“ * r 


23 


Fax hier in acht 3 Þ an of on an n.ob- Barker v. 


hgation made by his anceſtor, he let judgment 3 2286 7 


o by default and a ca. /a. iſſued againſt him, Or 
e brought error and aſſigned, that the execu» 
tion ſhould have ifſued againſt the /ands de- 


' ſcended only and not againſt his perſon;: but it 


Eliz. 
692. 


was adjudged, that the judgment ſhauld be ge- 
neral as his own debt, unleſs where he acknow- 


ledges the action and ſhews that ie hag ſo 
much only by deſcent. EE, 


4 And where the declaration is againſt the 


tc heir on the ground of aſſets it muſt ſtate him 
« as lineal or ' collateral heir according as 


& he is.” 


For where in debt on a bond 2 hs fl 
fendant, as brother and heir of J. S. the obligor, ce 
upon riens per diſcent in iſſue; it was proved, © 
that J. S. was ſeiſed in fee and died ſeiſed, 
gving iſſue a ſon, who died without iſſue, upon 


b u Which the lands deſcended to the defendant as 
Meir to the ſon; and the court held that the 
rdit was found for the defendant; for he 


s nothing as immediate heir to the obligor 
* S. And if plaintiff would charge him as col- 
teral heir, he ought to have 957 a | ſpecial 


Y | 55 But 


& ; * 


Jenks's 33 
_ Ero. 
ar, 138, 


” . 
" 
pu . 4 
. 
1 £ 0 * 
— . — 2 
—— — —ä—uẽ a 
U 1 — — » 0 
». W * ” 
% "_ — We + =—T 4 
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Kellow v. But where A. ſettled an eſtate upon himſelf 1 1 
Rowden. for life, remainder to his firſt and every other 7 
3 286. fons in tail, remainder to his own right heirs ; 
and entered into a bond and died, leaving two 
ſons, B. and the defendant; B. died leaving iſſue | 
a ſon, who died without iſſue, the defendant , 
entered: he may be charged as heir to A. for | 
he muſt make himſelf heir to him as laſt. 
actually ſeiſed from whom the reverſion in fee | 
was aſſets. | 
e 7h 1. . WET» | 
Denham v. But in debt againſt an heir, by an executor 
gal e adminifirator, on a bond of his anceſtor, the 
34. declaration need not ſhew how he is heir, for 
the plaintiff being a ſtranger, it would be hard 
to compel him to ſet out another's pedigree: 
but where plaintiff /es as heir he muſt ſet out 
his pedigree, for it is within his own 
knowledge. | 


Combery, But though the declaration againſt the heir 
Watſov. ſhould be in the debet & detinet, yet if it be 
Lev. 224+ in the detinet only it will be cured by a verdict. 


2. Againſt Executors and Adminiſtrators. 


2 Rol. If the declaration is againſt an executo * 

Abr. 603: „ or adminiſtrator, it muſt be in the detine“ 
« only, for he is not perſonally liable, but only . 
« in reſpec to the teſtator's eſtate; he there- 
6 fore cannot be ſaid to owe.” | 2 F 1 


Hargrave's It is held however in this caſe, that if debt 5 
Cuaſe. is brought againſt an executor for rent due in bir 
8 Co. 31. 0101 time, that it muſt be in the debet of pa 

| ut 


— 


D E BT. 


1 


if nut in the report of the ſame caſe in Cro. Elia. vid. Salter 


Cobbold. 


er 2 I find that deciſion was reverſed in the 7 0 


17 hequer Chamber. p > mo 

o 1 NE: E | 
* However, after à judgment obtained again Wheatley 
at an executor, one may have debt in the debet & + OB 
Ir detinet ſuggeſting a devaſtauit, and thereby charge 6. 


debt. | | 


but traverſes the waſting, that iſſue muſt be 
tried in the proper county. 


e 


declared againſt as gignee, in debt for rent 
for the time that he enjoyed the land and was 
in poſſeſſion. | . 


Sv MY 


3d. By Executors and Adminiſtrators. 


1. An executor may bring an action before 
*probate, but he cannot declare till probate 
granted, for when he comes to dectare he 
* © muſt produce his letters teſtamentary: but an 
> adminiſtrator cannot bring an action / admini- 

firation granted, for the power of the firſt is 
erived from the will, that of the latter from 


he ordinary. 


BY. 
4 
5 


4 


* 


fication from the ordinary will be ſufficient. 
| 2. Declarations 


PETR 
? ty 
"> 
= : 
N 
* 


In debt on a judgment againſt an executor King v. 
ſuggeſting a deu the action may be laid dg 
either in Middleſex where the judgment is en- C. 
tered, or in the county where the devaſtavit- is laid Bull. N. P. 
to be: but if defendant admits the judgment, 178. 


ſt bim de bonis propriis ; for being fo liable to pay 1 Lev. 255, 
out of his own effects, it is properly his own 8. C. 


.” 


And Note, That an adminiſtrator: gay be Buck v. 


Barnard, 


Show. 3F- 


9 Ed. 4. 47. 
1 Roll. Abr. 
917. A. 2. 
Salk. 302. 


* 4 But if the probate has been loſt, an exempli- sheperd v. 


Shorthoſe. 
I Stra. 440. 


2 D . 
Frewin y. 2. Declarations by executors or adminiſtra- 


Paynton, ſn 
1186 tors muſt be in the detinet only; for a perſon 


can only be ſaid to owe to the perſon to whom be 

the money when received would belong, that F TE 

is, to the zgfator's or inteflat#s eftite, not to his bi 
executor or PLE. : a 

. And this is the caſe whether the action is by 

f ec founded on a contract or tort.” | h 


Hitchcock As where it was in debt for an eſcape againſt 

_ v. Sinner the fheriffe,.0n a judgment obtained by the ex- 

 Shetiifs,  Ecutors: the declaration it was adjudged ſhould 
Oro. Eliz. be in the detinet; ſo where the Rb AO was 


6. . 
3 Abr. Obtained by teſtator Wine. 


Sek „, 80 Where the action was debt for AER the 


8 ; declaration muſt be in the detinet; though the 

2 Eliz. rent in this caſe was on a demiſe which com- 

5 menced on the death of ay crepe 10 _ hs 
never received any rent. | 


. e wed: CS 


% But here the executor maker himſelf 
et chargeable to the teflator's eftate, there the de- 
« claration ſhall be in the debet and detinet.” 


'FRoll Abr. As if he ſells the goods of his teſtator and 
602. brings debt for the money: ſo if he takes a bond. 
for a debt due to his teſtator; but if where thge 
debt was due by bond to the teſtator, he takes & | 
a freſh bond but with an additional obligor and 
payable at the ſame time, this ſhould be in the 
detinet only: for in ſuch caſe he is not pe 


ble on his own account, as in the two ee E 
_ caſes, 4 ka 


3. In 
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, 3. In actions by an executor the declaration Morſoot v. 
1 ſhould ſtate, 4 That the teſtator was dead, and N ; 
x he compleat executor.” But if the executor es? Oy 
. recovered and had a judgment, and afterward 
5 brings a /cire facias on it, ſuch averment is not 

neceſſary, though it would be otherwiſe, had 

the ſcire facias 3 on a judgment obtained by 
| the teſtator himſelf : for by the firſt judgment 

his right was eſtabliſhed. l. 


4. So a declaration by an adminiſtrator: is Skitmore 
good, ſtating in general, „ that adminiſtrutiom v. Winſton. 
was granted to him by the biſhop of, &c.” without 555 1 | 
ſaying that he was ordinary, or to whom tjhe 
right of granting adminiſtration belonged: but 
if it is a peculiar juriſdiction, that ſhould be ſo Gidley v. 
ſet out. And the reaſon: is, that the defendant Wilbams. 
might conteſt the right of the perſon granting N 97 
adminiſtration, or ſhe that adminiſtration was WT 
granted to another, or that there were bona no- 
tabilia ; but a verdict would cure the fault. 
F. In a declaration by an executor of an execu> Gradell v. 
tor, he ſhould ſet out, „ that the firſt executor Tyſon. 
proved the will ;” for otherwiſe plaintiff has gy ee 
title: for if there had been no probate granted x Salk. 305. 
co the firſt executor, an adminiſtration cum teſta- 1 
FR en annexo ſhould be granted of the effects of 
the firſt teſtator, to the next of kin: but this 

would be cured by a verdict. | 1 


LY 
5 
* 

ST. 


1 


6. An executor ſhould not join in the Tame Hooker v. 
f Reclaration a demand by his teſtator and in his nu . 
gown right, or the writ will abate; for the 1271. 


judgments would be different: that on the firſt 1 wir. 
| 1 2 : would 171. 8. O. 1 
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would be de bonis tetatoris, that on the latter de | x 
e 8 r 
R j 
4. By and againſt Baron and Feme. A 
Walcott'? For a debt of the wife dum ſola, as on a bond | 
_ caſe, made by her before marriage, the declaration 
5 Co. 36. a. muſt be againſt huſband and wife in the debet & } 
os detinet : For as by the intermarriage all the I 
cCbhattels of the wife belong to the huſband ab- t 
ſolutely, he is chargeable on that account with k 
— . ĩ˙¹¹ n , 
Cro, Eli. 2. For perſonal things in action as a hond to ; 
133. the wife dum ſola, the huſband may bring the 
— action alone, or join the wife as he thinks fit. 0 
3 Lev. 403. | oy : 

Humphries And Note. That though the wife is under 

v. Vaugh- age, yet the huſband and wife may bring this 

Show, x4, action and appear by attorney: for the huſband 

„ by 1 k nd both 

y law may make an attorney and appear bot 
for himſelf and his wife. ö | 
N 1 
5th. By or againſt an Aſſignee. 
1. . If the action is brought by the aſſign 


« of the reverſion, againſt the leſſee for rent, 
4 he muſt ſet forth the ſeiſin in fee, in the firſt FF 
4 tenant, and the ſeveral meſne aſhgnments, FF 

&« down to himſelf : for theſe are neceſſary tg 
«© make out his title, and the validity of theſs 1 
« "aſſignments being matter of law, ought to 
« be ſet forth for the court to judge of.“ For 
it is a general rule, that eſtates in fee- ſimple 
may 
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may be alleged generally, but the commence- 
ment of eſtates tail, and other particular eſtates 
muſt be ſhewn where they go to the ground of the 
action; but not ſo where they are only induce- 
ment. And fo the life of tenant in tail or for 
life ought to be averred. 


2. But where the action is by the leſſor or Cotes v. 
his heir, againſt the afſignee of leſſte, plaintiff Wade. 
need not ſet out the ſeveral meſne aſſignments e FPe 
to the defendant, for they do not lie within his 
knowledge: but it is ſufficient for the plaintiff, Pitt v, 
to ſet forth the original demiſe to the firſt leſſee, Ruſlell. 
whoſe eſtate and intereſt has by ſeveral meſne 3 9 
aſſignments come to defendant; and proof f » 
poſſeſſion and occupation ſhall be ſufficient to 
charge him. e 


9. I ſhall now proceed to conſider the 4 


Pleadings on the Part of the Defendant. 


Firſt, With reference to the Contract: Se- 
condly, With reference to the Perſon. : 


iſt. As to bonds, with reference to the con- 
tract, I ſhall premiſe 


1. „ That no parol averment varying the Co. Lit. 
(condition of a bond, ſhall be admitted as a 225. 
plea.“ 5 | 4 
4 1 As where to debt on a bond, defendant Hayſord v. 
pleaded, „ That before the day of payment, in Andrews. 
conſideration of a treſpaſs done to him by 55 | 
155 plaintiff's 


| 
, 
f 
p 
T 
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plaintiff's beaſts, that plaintiff had given to him a 
longer day for payment, which was not yet come.” 
On demurrer the court held the plea ill, for no 
agreement by parol can diſpenſe with an obli- 
gation. * | R 

36.8. 300 if the bond is delivered t the abliges bin- 


Whyddon's /z/f, obligor cannot plead © that the delivery 
caſe. * . * 77 
Cro. Eliz. Was not abſolute, but conditional.“ For that 


$20. would be variant from what appears on the 
Holford v. face of the bond which is abſolute. | 
— INOY : 
1 < So where to debt on a bond conditioned for 

_ Meaſe. oo har at a day certain; defendant pleaded, 

- Cowp. 47. % That the bond was given to indemnify the 


plaintiff's teſtator againſt another bond 3” and 
on demurrer, the plea was held to be bad, for 
it is giving parol evidence to abate a deed. 


Bro. faifs But when obligor has entered into a bond. 
10. « for payment of money abſolutely, he may 
By, Joe « yet be diſcharged by a. ſubſequent igſtrument 
Ch. 10. © in writing.” 5 


Hodges v. As where to debt on a bond defendant plead- 


Smith. ed, „That after the obligation, plaintiff by his 


indenture covenanted, that upon payment of 100/. 
that the firſt obligation ſhould be void ? it 
was demurred for cauſe that the indenture be- 
ing made after the bond, it could not be plead- 
ed in bar thereof, but ſhould be taken ad- 


vantage of by covenant, and that it ſhould not 


enure by way of defeaſance or releaſe : but the 


”. am a on wo. vo oh 


court held it well pleaded in bar, and that cir- C7 


cuity of action was to be avoided. 
% 


« But 


| gut in ſuch caſe it ſeems that ſuch inſtruk 
© ment ſhould x." map to be intended to ope- | 
| « rate as a defeaſance of the firſt obligation, as | 
; ce to ſay, © that on payment, c. the firſt obs — mn 
“ ligation ſhould be void.” For where there : | | 
| 
' 


are no ſuch words, a bond given at a fubſequent Manhood 


7 day can never be pleaded in bar to one given be- . Crick. 
fore: 5 | g | _ os 
e ome: 


KR cc But where the bond has not been delivered Cro. Eliza. = 
& to the obligee himſelf, but to a franger, 530 „ 
44 there defendant may plead any parol mat- 56, 4. 

I © ter, as that it was delivered conditionally, or Ba. 

| « ag an eſcrow. For delivery is one of the ef- 

| c ſentials to a deed, and it is not good and re- 

te coverable, unleſs it has been delivered zo the - 

tc obligee himſelf.” ; Fr 


65 


(3< 


. And therefore where defendant ſo pleads the Anon, 


f delivery as an eſcrow, he ſhould ſhew to w Vent 9. 
. he ſo delivered it, and conclude & iffnt nien parc“. 


ſon fait. And therefore where defendant only 2 Vent. 10. 
pleaded a delivery to T. S. & et hoc parat. eff 
verificari.” The plea was held bad, for it is 

a ſpecial non eff factum. | 85 


in one inſtance modern practice has ad- 
«s mitted an exception to the rules now laid 
down, that is, in the caſe of Tri.“ For Rudge v. 
the courts of law now take notice of Truſts, Birch. 
and will allow a plea not conſiſtent with the * E 
bond. As that the plaintiff, the nominal obli- Term 
gee in the bond, is not the real owner of it, but Rep. 623. 
merely a truftee for another. | | | 


* 


© ALCE 


Therefare I, 
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Winch v. Therefore where a bankrupt had aſſigned his 
Kebley- intereſt in a debt, by a deed-poll to a third | * 


Hill. 27 
8. 3 


rſon, be was notwithſtanding allowed to b 


| Term being his action, for the benefit of the perſon to 


- * 


Rep. 619. whom he had made the aſſignment, and reco- 


vered; for the flatute 1 Fac. 1. c 15. r 
gives to the aſſignees ſuch things in whic 
the bankrupt has a beneficial intergſt, which in 

this caſe he had not, being merely a truſtee for 


another. | 1 

Bottomley ; So that the point ſeems now ſettled. The 

' r firſt caſe in which it occurred was this, To J 

. 3. C. B. debt on a bond defendant pleaded, . That the j 

„Term | bond was given to plaintiff for ſecuring 100 J. 0 

Rep. 621. lent to the defendant by one E. Chancellor, and i 
| Was by her direction made to plaintiff in truſt 
for her, and that E. Chancellor was now in- 

daebted to defendant in more than the amount 2 

of the bond.“ To this was a demurrer, but it 0 

was withdrawn by advice of the court. | 

2. But though defendant is eſtopped to 0 

10 om any matter contrary to the bond, yet p 
« he may plead a plea, which admitting the 

% bond, yet ſhall avoid it, as thut the conſide- | 

ration was illegal, ex. gr.” 1 92 d 

Collins v. For where in this caſe it was attempted to g 

Blantern. be ſupported, that deſendant was eſtopped by t 

BY a= 34+: his deed to plead any thing dehors to avoid it ſt 

(eas here, „ that it was given to compound a m 


proſecution for perjury”) the court held, I 

that the eſtoppel only went to prevent the 

party from pleading any thing contrary to the di 

deed, but this plea admitted and 1 8 ro ol 
n 


fadtum is a bad plea. For the court can only 


caſe the defendant in his plea ſhould ſet out the 

game played at, and conclude contra form. flat. 

chat the court may ſee that it was within the 

- ſtatute. So in pleading ſimony the agreement 
mult be ſhewn. ' : ts 


of obligee, and being tandered, he has refuſed 5 Co. 420 


: 
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And in this caſe the plea ſhould conclude, 
« that therefore the bond was void, not with a 
« non ęſt factum. . 


1. The firſt plea 1 ſhall conſider; on a. bond 8 
is, that of non off fafum. Which is. N 
pleaded under %%% f5 4555 11457 - | 


. If che hand. he” odd in Thompſon 
does not appear on the face of the deed, but de- Z. Lerch. 
pends on ſomething extrinſic (as if made by an _ 
infant or perſon non compos ) in that caſe non eff 


judge from what is before them, and the bond - 
on the face of it appears to be good. Such allo 
is the caſe of Dureſs. | | 


2. So where a bond or other inſtrument is Whelp- 
by an act of Parliament enacted to be void, the 7 caſe, 
obligor cannot plead non. eff factum, but the Inka 116. 
ſpecial matter ſhould be pleaded, and advantage _ 
taken of the ſtatute. And if the bond was given Lord Ber- 
on an. gzſurious conſideration, the ſtatute muſt be vard v. 
pleaded. 159950 „ 


| 1 Stra. 498. 


So if the bond was given for a ming. debt, Colborne 
the ſtatute ſhould be pleaded. And in this v. Steck- 


e. 
1 Stra. 493. 


. r 2 * 
2 * 


3. But if a bond never was compleat b Whelp- 
delivery, as if delivered to another to the uſe dale's caſe. 


— 
* 
„„PC · . ore amy 7” + + 
l 24 


it, 


5 . 
„„ „ PE 
Co — 


MN 


| 1 
1 2 4 4 7 
1 Sa? 


— — — — V— 4 4 hotter dhe — 6 Fd 
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3h | it, whereby the delivery has loſt its force: 
li 95 or if made to a femme covert, and the huſband 
has diſagreed to it; in theſe caſes obligor 
Markham ( defendant) may plead non gſt fuctum. So 
zes though it was once his deed, yet if before ac- 
Cro. Eliz, tion, it becomes no deed, either by raſure, in- ic 
626. terlineation, alteration, or breaking off the ſeal; « 
in theſe caſes the defendant may plead non ef F « 


 faftum. | 40 

; 74 | NW 13 | EF cc 

Henry Pi- And Note, That though raſure in general 1 

got c caſe. ſhall avoid a deed, if made by the obligee, or ce 

22 1 ranger, without his privity, in a part mate- cc 

rial, or by himſelf, in a part not material; yet | « 
244̃n alteration by a ſtranger in an immaterial part te 

10 will not avoid a bond, if done without the pri- cc 
vity of the obligee. | j | 

Michael v. For this plea of non ef fadtum is in the pre- be 

8 ſent tenſe, phe Lon We true at 54. + co 

\ 1, plaintiff (the obligee) cannot recover, but if the | 4; 


1203 deed was good when the plea was pleaded, but da 
after iſſue joined the ſeal was pulled off, or the to 


deed cancelled, yet ſhall plaintiff recover. be 


4. 4 From theſe caſes it appears that on the th 

4 plea of nom git factum, queſtions of fact only pl 

| « ariſe, as the non-delivery, raſure, c., But 
Colton v. where the condition is void in law, defendant d 
Goodridge. in ſuch caſe ſhould not plead non ef factum, but „. 


2 Black . . * | 
pray oyer and demur, if the illegal condition "FF 6; 

oP appears on the face of it : if not, plead the ſpe- 90 
cial matter to avoid it. 1 A of 

7 */ " : 125 ; Pa 

. is 


2. The it 


; m 
e . | bs; a | 8 oe Tp: + | 
Soluit ad Diem. 


1, 4 It was formerly the caſe, that as the 
c money was to be paid according to the con- f 
« dition at a day certain, if that money was not 5 14 
« paid at the day, that the bond was forfeit, - 4 
« nor could defendant under this iſſue of #1 
« ent after the day: But it is now ena = 
MF ney ap ” and 1 bi c. 16. /. 12. % That 1 
« where. debt is brought on any fingle bill, 2 4 
« bond or judgment, if the money has been | 
« paid, though neither at the day or place, 
« yet if paid at a ſubſequent. day, ſuch pay- . 
“ ment may be ſpecially pleaded.? = 


IEP 323 
2 2 
— 2 


But if the defendant has paid the money Winch v. 
before the day, he may, to debt on a bond Pardon. wi 
conditioned to pay at a day certain plead ſolvit ad Mien 1 C. i 


diem, and give in evidence payment before the 1 7 = | | 
I day, as he could not plead it; for if defendant was 1 
to plead payment before the day the iſſue would © — _ ui 
be immaterial for it {till left the preſumption open ; _ 
that there might be payment af the day. And , "2 
therefore a difference is to be obſerved between | 1 
pleading, where the condition of the bond is to Mi 
pay at a day certain, and where at or before ſuchk WM 


day: for to the firſt, defendant may only plead pay- 

ment at the day, for the reaſon now given; and be- Ii 
fide, that the performance of a condition ought Tryon v. 1 
to follow the terms of it: but to a bond payable Carter. "i 
at or before ſuch a day, defendant may plead opt] 
payment before the day; viz. on ſuch a day, for it H-nning-. 
is within the condition. And therefore where ton. 2 Burr. 
it was ſo pleaded, on; defendant. demurred to 244, _* 


t Black. Rep. 
it 210. S. C. 


14 


| 2 
554 D E B 1 
it as an immaterial iffue ; the court over - ruled 
the demurrer, and laid down the rule to be, 
« That were defendant pleads perſormance of 


« the condition, the plaintiff muſt aſſign an ab- 
& ſolute breach; though it is not neceſſary where 


„ he pleads'a collateral matter (as a releaſe) 
„ and that therefore where defendant had 


«pleaded payment before the day, plaintiff 
* ſhould have replied that the money was not 
ic paid at the day mentioned in the plea, nor at 


5 Hh; | « any time before, on, or after that day.” For 


' by ſuch fue alone can the rent be tried. 


« But ner the ſtatute nothing bat an 5 
e ſolute 8 Alter the exec is FN” 4 


Underhill Therefore a wid: 0 1 of thincipal 
v. Mat- and intereſt at a ſubſequent day, cannot be 
ng v5 AH pleaded in bar, as not bein mg within'the equity 
1. C. B. of the ſtatute; for ſuch conſtruction would be 
Bull. N. P. prejudicial, as it would impower the obligor, 
TH at ay time to compel the Seiser to "Nouns So 
money without notice. | 
x Burr, 2d. if no intereſt "OY been 8 on a hind fir 
4% . twenty pearu, it ſhall be in law preſumed to 


« be ſatisfied;z and in ſuch caſe defendant may 


Cop. 109. “ plead folvit ad diem, and rely on the pre- 


« ſumption; And Lord Raymond has left it 
« to { the Jury on ſixteen years, where there 

ere anten to fortify the . 
„ tion.“ | 


« Wherever therefore the defendant relies on 
« this preſumption 'of payment, the onus pro- 


* Coty py on the plaintiff to prove 8.87 
1 «og 


„ fwd; oo om wy To) worry = 


1 


favour; it was held to be no bar. 


OD: F 


0 of lage after * . to an the pre. 


«c ſumption.” Ark 


For where in debt on 3 VI, 4 31 years Morland v | 
ſtanding. defendant pleaded /o/vit.. ad * and 


relied on the preſumption; plaintiff proved 


Bennett. 


I Stra. 4050 | 


payment of intereſt two years after. the thirty, 
but could prove none paid for the laſt twenty- 


eight years. Lord Raymond. held, that this 
ples, was to be taken ſtrictly (that is 100 


4 paid thirty years ago“) and that. plaint 


having falſified defendant's plea, by proving 


the payment of intereſt. two years, after 
entitled. to judgment, but that defendant Gould 
have pleaded payment, (9 the day, under the 
ſtatute, in which caſe the ne would 
510 been in his favour. 17 | 

< «, This plea, when founded o on the preſumpr 
« tion, is by the court taken ſtrictly, and tho? 
« they allow the preſumption of twenty years 
% to be itſel f ſuſſicient, yet if the time falls 
« any thing thort of that, they will require 


« other circumſtances. to fortify the preſump- 


&« tion of payment; as if an account ad been 
t“ ſettled between the 122 and no uotice 
i | den a the demand.” 


Ld heated in this caſe, Where the bond 
was of nineteen years and a half ſtanding, but 
no circumſtances to induce a preſumption 3 in its 


TA... Theſe circumſtances (when the! time is 
te under twenty years) being matters of fact, as 


to the payment of intereſt, are proper evi- | 


% dence 


"as 
1 


Oſ wald Vs 


2 


26 G. 3. 


Term Rep. 


270. 


8 256 D F. | 
1 denee to be left to the jury to decide on the 
« preſumption.” “ HE! Chak) 


|” Searle, For where defendant relied on the preſump- 
| Lord ber- tion of non-payment of intereſt ſor twenty 
8172. 826. years, the plaintiff offered in evidente an in- 


| 1370. 8. C. ceipt for'intereſt on it ten years before the pre- 
1 1 ſumption accrued: This evidence was 'refuſed 
3 by the Chief Juſtice, on the ground, that it 
1 was the act of the obligee himſelf and ſo ſhould 
\ not be admiſſible evidence; but the court grant- 

ed a new trial, for it was' proper evidence to be 

left to the jury, whether the indorſement of the 

receipt of the money was not made with the 

- privity of the obligor, particularly as a, receipt 

given in that manner is uſual, as more ſaſe 

than on a looſe piece of paper: on a new trial 

- the evidence was admitted, and plaintiff reco- 
ed. | A i 


— 6 
$.1 ” 


Turner v. But where ſimilar evidence of the indorſe- 

Crip. ment of the receipt of the intereſt was tender- 

2 Stra. 827- ed, but appeared to be after the twenty years 

elapſed, it was rejected as inadmiſſible evidence. 

For in the preceding caſe, the indorfement was 

admitted, becauſe it appeared to have been 

made at a time, when it could not have been 

thought neceſſary to encounter the prefump- 

| tion; but this was made after the preſumption 
WM had incurred. „ 1 


f 1 the preſumption to ſne a claim or demand 


4 
„ 


« of the money.” - © 
: N. TT IM 4 8.24 


4 £ * 
” » 7 * ” 
* 4 * b * 9 * if 
* 4% = _ » py < 
| : | A 
4 
* 
\ 8 
# 
” 


a L. Raym- dorſement on the back of the bond, being a re- 


18 „ And it has been held ſufficient to obviate 


+ 
z 7 Ga a. a m_ - 


Q OO (13 writ ire eee 


rm 


- —o 
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As where plaintiff he wed tus writs of te/to- Moyle v. |_| 


Yom capias, ſued out by him before the twenty 1d. Ro- 


berts. quote 


years run, but not ſerved becauſe defendant could 1 Term 


not be found. Lord Mansfield in this caſe ſaid, Rep. 7. 


there was no diem for the e | 


But 1 an action i is brought. on an old Pl, Forbes v. 
as. ex. gr. thirty years ſtanding, its execution Wale. 


muſt be prove as other bonds. Red. 532. 


» 


Ys cc Under this Tue of ſolvit 4 40156 what 


« ſhall be deemed a payment, where defendant 0 


« is indebted to the plaintiff in different de- 
« mands, often comes in queſtion. Upon 


« which theſe points 8 been ſettled. 
. That be who pays the money has a right lo 


" « giref# to what purpoſe it ſhall be applied.” 


; | 
For where defendant was indebted to the Anon, 
plaintiff in money on a bond, and alſo for wares _ Kli 
ſold, and at the day of payment he tendered the ** 
money on the bond. The plaintiff, took the 
money and ſaid he would apply it to the payment 
of what was due for the wares, but defendant 
faid he paid it en account of the bond; plaintiff 
aſtewards brought debt on the bond, and it 
was adjudged againſt him; for the payment is 
to be according to the manner the defendant 
would pay it, not as plaintiff would receive It. | 


Therefore where the point turned on pay⸗ 2 P. Wms. 
ment of earneſt, on which plaintiff relied, and 303. 
defendant had pleaded, that he did not accept or 

receive it as earneſt. The plea was over-ruled, 
' for it is not material how defendant received it, 


Z — | "yo 


— 


14 


1 Black. 


: 


„ 
74 
5 
N. 
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but how the plaintiff paid it, for quicquid ſolvitur, 
aluvitur ad modum folventic. © N 


« 2. But there ſeems to be ſome diverſity in 


&« the deciſions at law and in equity, where the 


e debtor makes à payment generally, without 


« appointing how dhe money is to be ap- 


« plied.” 


1 # 32] 


In equity it has been held, that if a man 


owes another money on a ſecurity bearing in- 


tereſt, and on another bearing none (as by 


mortgage and ſimple contract) and he makes 
a general n without mentioning whe- 
ther it is to 


applied to one demand or the 
other; that it ſhall be taken to be paid in diſ- 
charge of the mortgage, for it is natural to 
ſuppoſe, that a man would elect rather to pay 
off money bearing intereſt, than that which car- 


ee eee, 


So where plaintiff was bound as a ſurety for 


S. in a bond to defendant, and J. S. was al- 
o indebted to him on ſimple contract; and the 
came to a ſettlement, in which it Were! 
that J. 8. was indebted on the balance of ac- 
count in 85 J. in ſatisfaction of which 7. 8. 
made to defendant a bill of ſale of his effects: 
It was decreed, that the effects ſhould go to 
pay both demands in equal proportions and 
not to be applied to one demand more than to 


the other. | 


„ The deci6ons at law have varied from 
« theſe, for there it has been held, that if the 


ce -payer of the money does not appoirtt to what 


demand 


* Py ” 
29 F r at ot n 


1 


e 


DEBT. 
< demand it is to be applied, that the receiver 
« may Jet Gt rote ORIENT 
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AS whete' due Own. was ie tothe Gars 


plaintiff for coals ; he died and made his wife v. Cox. 
executrix, who alſo became indebted to the Stra. 


plaintiff on her own account, and then married 
defendant, who continued to deal with the plain- 
tif, and made ſeveral payments on account. 
Theſe ſums, if applied to the debt contracted 
by the wife while ſole, and that due as execu- 
trix would diſcharge both, and defendant hav- 


ing given no directions how the payments were 


to be applied, plaintiff inſiſted on applying them 


to pay thoſe debts, and brought his action for the 


coals furniſhed to defendant in his own time: 
The Chief Juſtice was of opinion, that as the 
defendant had not directed the application of 
the payments, that the right devolved to the 
plaintiff, who might apply them to the wife's 
debt while ſole ; but as to the demands againſt 
her as executrix, as theſe depended upon aſſets 


and the manner of adminiſtering ; plaintiff 
could not apply them to that demand. 


c Tt is however to be obſerved on this caſe, 
ce that though the general doctrine is there laid 
« down, that where the payer does not appoint 
te that the receiver may; yet this caſe may 
c well ſtand with the former, for the de- 
© mands in this caſe were of the ſame nature, 
ce both ſimple contract debts, ſo that it made 
« no difference to defendant in what manner 
ec the money was applied; which it would do 


“ where one demand bore intereſt and. the £ 


other did not“. 50 


Fi 


ww 


60 . 
Bloſs v. So in this caſe, where defendant owed mo- 
ene e ney on two bonds, and paid money on ac- 
1194, count, but gave no direction to which he would 
hhazye it applied. The cafe was reſerved, and it 
was determined, that plaintiff . che e 
to which to apply it. 


& And here it is again ableriable, __ the 
14 « ſecurities were of the ſame nature, nor was it 
6 of conſequence (as far as appears) to which 
£8 e bond the e was applied.“ | 


— 
> 


© 23, But if 8 is any relation between the 

a bund from which the payment is to ariſe, and 

the ſecurity, the fund ſhall direct the 9 8 
c priation 0 the payment.” N ti. 


\ 


— 
— — 
— — 


——n 
. — — 
4 


1 Brett v. As where defendant was an incumbrancer on 
Ill 93 an eſtate by judgment, and had alſo a debt by 
i 8 bond, and received 2007. of the purchaſe of 
| the eſtate in part, but gave no notice to the 
1 purchaſer, that it was to be applied to the pay- 
1 ment of the bond debt: it was decreed to be 
| applied towards ſatisfaction of the judgment, 
ol the 200 /. being part of the purchaſe-money of 
= | the eſtate affected by the judgment. 


| | ; 3d. The third plea I ſhall conſider is that of 


l wy | Accord and Satisfattion. 


| h 5 Co. 1. This plea muſt have two qualities: 1ſt. It 
1 117. b. muſt be ſuch as. the party agrees to accept, and 
it muſt appear to the 

court 


| de ſo pleaded; 2dly, 


W oO mw 6 


D 38 00g ol 


court to be a reaſonable ſatisfaction, or at leaſt 
the contrary muſt not appear. W 


e As to the firſt, defendant ſhould plead, pain v. 
« that he paid ſuch a ſum of money, Sc. in Maſters, | 
« full ſatigfaction of the demand, and that the Stra. 573. 
&« plaintiff accepted it as ſuch.” ns : 


. 1 


For it is not ſufficient to ſay only, that plain- Hawkſhaw 
tiff accepted it as ſatisfaction, unleſs paid by de- 1. Raw- 
fendant as ſuch. Nor is it ſufficient that de- 1 Kr. 
fendant ſo paid it, unleſs plaintiff accepted it as 
ſatis faction. 1 4 
„ So in the, ſecond: caſe, it ſhould appear 
* that the ſatisfaction was a good and valuable 
* one, and it {ſhould therefore be ſet out, what 
an 14 SHS | | 

For where to debt on a bond defendant Preſton v. 
pleaded an accord and ſatisfaction, viz. a re- 9 
Teaſe by him of an equity of redemption of certain * FM 7 
premiſſes mortgaged by him to the plaintiff, in 
lieu of all bonds, &c. On demurrer the ple was 
held to be bad, for an equity of redemption is 
of no value in the eye of the law, according to 
Littleton, Sect. 332. i 


cc And for this reaſon the ſatisfaction muſt 
et appear to be compleat and executed.” 


For where to debt on a bond, defendant Balſton v. 
nere payment of part before the day the Baxter. 
nd became due, and a promiſe to pay the er 
rel at a day to come, to which obligee had a 
| agreed: 


4 


— — „ WW © — a 
„ ͤ N  Y OP * 5 


- * 1 
1 Stra. 23v +1 
x of 
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agreed: eee e ic ws 
executory. 1 4 SN 


ir Richard And therefore one bond cannot be pleaded i in 
CONN bar of another, for that is of no Non value, 
Hob. 6b, unleſs the ſecurity. or circumſtances are better» 


ed; as by ſhortening the time of payment. 


* The bettering the ſecurity alone, is not ſuffi- 
pls 4 cient, for a bond with ſureties is better than a 
737: liz, ſingle bond, and yet the former cannot be 11055 
43 ed in bar to the latter. Fats hope 

Pinnel's 2 For the ſame SEPT payment of a It 
caſe, | | ſum at the day can never be 255 os he 
5 Co. 477. tion of a greater, becauſe by no poſſibility it can 
be a fatisfaction; but the gift 61 a thing of leſs 
value, but different i in quality, as of an horſe or 
of a robe, Ws. may well be pleaded in fatisfac- 
tion : for theſe may be as beneficial to _ yore 

ty and valuable as the money. 


8. C Zo payment of a /efer ſum before " day may 

| be well pleaded in ſatisfaction: or if the money 
is to be paid at York, and the party takes a Jer 
Jum at London, that may be well pleaded in bar; 
for payment of a leſſer ſum before the day, or 
at a different place, may be of more value to 
the obligee, than the whole when due, or at 
the place where it was to be paid. 


' Preſton v. 


pup n-—ray As to the form of the plea, defendant ſhould 


2 Ref. plead the accord and ſatisfaction of the money 
Blake's due by-the bond,” and not of the bond itſelf: for 
a bond a: bo deed, ſhall only be diſcharged 


by a deed ; ut the payment of the money 8 


D E „ 3 
be diſcharged by matter in pair. And if a mans Co, 
acknowledges himſelf ſatisfied by deed, it is a 177. be 
| ps bar without any thing received, _ 15 


4. e That che debt bas been, attached in . 
4 « Endant s hands by foreign attachment, is anoe 
| « ther good plea to debt on a bond. 


1 1 n woke. nen 12 75 taken 


b 1. 4 That after plaintiff has commenced hie + 
« action in the courts above, and defendant 3 
1 c appeared; the e be attachedan des | 
- « ' fendant's hand.” node al 4 
1 
8 Fer where the ae Dee a foreign Babington 
r attachment of the debt in his hands, after aps Y: Og 
- pearance in the court above, it was File to be a 8 aus. 
6G bad plea. | 123 157. 

&« But a creditor of hs plaintiff may attach 
y « the debt due by the defendant while the ore · 1 
y « ditor's. ſuit is depending againſt the W | 7 
” « in the courts above.” | 3 
3 {hp 
Jr For where to debt on a bond defendant Leuknor v. | 
to pleaded, that the debt due by him to the plain- * _ WOW; = 
at tiff had been attached in his hands in London ; pale | | 


by one. Faques ;- [plaintiff replied, that before 
dle attachment Jaques had brought an action 
Id in Common Pleas agafnſt him for the ſame 
ey debt. On hed” it was reſolved that tjͥe 
or creditor of the plaintiff might well make ſuch 
ed attachment, and mw it ien was a good 
ay mou! in bar. . 4 Ih 


L | 


2. A 
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1 fl „ 2. A debt cannot be attached by foreign 
Cre Elz. Attachment before it is due, though the judgment 
on the attachment is not till after it become 
due. And therefore if defendant was to plead 
the attachment, plaintiff might reply this mat- 
ter, that it was made before the money became 

due, and have judgment. 458 


23. A debt pan record by recovery cannot be 
attached by the cuſtom of London. RT 
4. © If defendant pleads a foreign attach- 

« ment, it ſhould appear that the plaintiff in 

cc this action had notice of the proceedings in 

ct London to effect the foreign attachment, for 
4 as his property in the hands of his debtor is 
“ to be bound, he ſhould be made a party, and 
te have notice.” j ws 


For in this caſe where a foreign attachment 
had taken place, but it appeared that no no- 
tice had been given to the plaintiff; for that 
fault he had judgment. This caſe was that of 
an adminiſtrator, but the principle ſeems to be 
general. ' 


Hulland 5th. To debt on a bond to ſave hatmleſs, de- 
v. Malkin fendant only can plead, either that he Ken ara 
& ab plaintiff harmleſs, or that if he has receiutd any 


aWilſ.126. injury, it was through his own default. 


Whitey, And where defendant pleads that he has 
Cleaver. ſaved the plaintiff harmleſs, he ſhould ſhew 
Stra. (8 . %% he had done ſo. But as the ſaving harm» 
leſs is the ſubſtance, and how matter of form, 
plaintiff ſhould take advantage of the flor in 

8 e 


I © 


the plea by ſpecial demurrer. And note, that Brough- 
in the' caſe of a bond of indemnity it is not ne- ton e caſe. 
ceſſary that the ſame ou be ſued. For if the 5 Co 
_ ſurety pays the money without ſuit, the bond 
of indemnity is forfeited. . 


by the leſſor by deed: poll, leſſee might fo plead, 
for the deed is no eſtoppel as to him. 15 


che rent is reſerved by indenture, for there too 


* 
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0 4 
* * 
NE. 
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6. Bonds are within tat. 4 K 5 Anm. c. 16. Dunn v 


vhich allows the defendant to plead double; and Vacher 
theſe pleas have been allowed. Where the con- * 


2 Stra. 907. 


dition of the bond was to marry on requeſt; aon 


et factum, and never requeſied, was allow ed. 1 
80 non off filum, and 2 dicharge under a Arkinfoue, 


commiſſion of bankrupt, was allowed to be Atkinſon. 


pleaded. 2 Stra. 872 
„But non ef faftum and folvit ad diem cannot Arnold 
= pleaded together, for they are incompati- I Baz 
; | Nep. 993. 


| Co, Lit. 47- 
2. I ſhall now proceed to e 


Pleas in Debt for Rent. | 
1. In debt for rent reſerved by deed indented; Heath v. 
the defendant never can plead nil habuit in te- Vermecen 
nementis ; for he is eſtopped by his deed, which 3Lev. 146. 
admits the demiſe. But had the demiſe been 


2. So neither can he plead non dimiſit where bid, | 


is an eſtoppel, Though for rent reſerved by 
parol, he might ſo plead, g 
5 3. „ In 


— —— — — 


Salk, 277. 


266 5 r. | 
2 Lord 3. © In cheſe caſes, the rent being founded 
Rum. < on the deed, the plea cannot contradict it; 
7593- 4% but where the deed is the inducement and 
* matter of fact the foundation of the debt, 
there is ſome diverſity.” For defendant to 
debt for rent reſerved by indenture may plead 
Hd, 33% nil debet, which in the caſe of a bond, he could 
not do. For an indenture of leaſe does not 
acknowledge an abſolute debt as a bond does, 
as the debt ariſes from the enjoyment of the thing 
demiſed. 


| 
e * So defendant. may 13 3 non eft faftum, for 
| denying the exiſtence of the deed, there can be 
no eſtoppel. | 


80 though defendant may FRI nil debet, yet 
* cannot give in evidence under it, that plain- 
3 Lev, 145. tiff bad nothing in the tenements ; becauſe had he 
er Fig hs eaded it ſpecially, plaintiff could have replied 
the indenture, and eſtopped him; or plaintiff 
might demur; for the declaration being on the 
indenture, the eſtoppel appears on the record. 


Co. Lit. If leflor accepts rent due at the laſt day of 

1373+ 2. b. Payment, and gives a diſcharge thereof and ac- 

7 quittance, this ſhall diſcharge all preceding ar- 
rears. So that ſuch would be good evidence 
on nil debet. For it is not preſumable that a 
man would give a receipt for the laſt gale of 
rent, when the former were unpaid. 


Sala So if defendant pleads, levied by d rg, and 


alk. 284. ſo nil debet, he may give in evidence a releaſe 


Sir Th. Ce or payment, and even though there never was 


nt 7 wu any diſtreſs made, yet is the evidence of pay- 


Elis. 140. 7 ment 
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d ment or the releaſe good; for the iſſue is on 4 
t; the debt. But it is ſaid in this caſe per Helt, 
1d that if defendant pleads raſure, and ſo non off 

t, acbum, nothing elſe is evidence but raſure: _ 

ad 4. Kiens in Arrere is a good plea in debt for Theobald 
Id « rent, though it would be bad in covenant for v. Warner. 
ot « rent” Hare v. Saville, 1 Brownl. 19) for in Comp 280- 
s, covenant ſuch plea confeſſes the covenant bro- 

8 ken, and goes only in mitigation of damages. 


Under this iſſue the payment comes in queſ- Ball. N. P. 
or tion, and proof by defendant that he had given 182. p 
be a bond for the rent to the landlord, which he * * 
had accepted, will not amount to 'a payment, 
for the accepting a ſecurity of an equal degree is 


et is no extinguiſhment-of a debt (ante 262) and 

- therefore cannot be fo here, where the rent 'is- 

he due on a leaſe, which is an higher ſecurity than. |, 
ed by bond. Vid. peſt. Godfrey. v. Newton... | 
iff f | 2 iT 3 j 
he And a art that leffor accepted lefſee's nole Harris v. 
J. of hand for the rent in arrear, can never be Shipway, 


a diſcharge: of the rent. Here leffor having t Mon- 
taken ſuch note, afterward. diſtrained, lefize 3 
brought treſpaſs, and had judgment againſt him; . . 
for there was no alteration in the debt till pay- Bull. N. P. 
ment of the note, ſo that the diſtreſs was 151 


lawful. 11 | 9 8 


5. * Entry and Bviftion of the whole or any 7 Hen, 
« part of the premiſes demiſed, is a good plea 6. 26. 


_d nin bar to an action of debt for the rent.” 

aſe | | 1 | fas 
* But a mere entry is not ſufficient to cauſe a Hunt v. 
1 ſuſpenſion of the rent, for ſuch may be merely Cope. 


a treſpaſs, Cop. 2. 


11 


ge 


2 D E . 
a treſſ and ſhall be ſo! deemed: but it 


muſt be a tortious entry and exputfiort ſo as to 
prevent an enjoyment: of the premiſſes. And 


- Reynolds 
V, Buckle, 
| Hob, 326. 


therefore in this caſe, where the leſſor entered 
on the premiſſes and pulled down a ſummer- 


. houſe, it was held to be no eviction, ſo as to 


4 


. cauſe a ſuſpenſion of the rent. 


« And the expuſſcn mult be ſpecially pleaded.” 


For where defendant pleaded only, that be- 
fore the rent was due plaintiff had entered 
on the premiſes, but did not ſay, that he had 
expelled or kept him out of poſſeſſion, the plea was 


adjudged to be inſufficient. - 


Taylor, 


a 

Beale. 
Cro, Eliz, 
232. 


* 


ſary repairs ; which it ſeems ” law he can do 


6. If lefſor had: covenanted by deed to re- 
pair, to debt for the rent by leffor : leſſee may 
plead, „That he had expended the rent in neceſ- 


(though this was doubted by Holt, 1 Ld. Raym. 
420. Ideo quere.) But defendant muſt plead 
this ſpecial matter, and cannot give it in evi- 
dence in the general iſſue, for he might have 
covenant on it againſt the leſſor: but under the 
general iſſue defendant may give in evidence, 
that he paid the rent to perſons who had rent- 
charges out of the land, by command of leſſor; 


for payment by plaintiff's appointment is pay- ö 


Johuſon 
v. Carre. 
I Lev, 132. 


ment to himſelf. 


But where there is an expreſs covenant that ; 
leſſee may deduct for charges and repair, in the 
ſame indenture; there clearly defendant may 


plead it in bar of debt for the rent. 
7. The 


0 


1 
I 
- 
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7. The flatute of limitations is another plea, 
and is given by ſtat. 21 Fac. 1. c. 16. which 
enacts, That all actions of debt for rent arrear, 
or grounded on any lending or contract without 
ſpecialty, muſt be brought within fx years. 


But this only extends to rent due on a parol Freeman 
demiſe, for arrears due on an indeniure of leaſe ob org; el 
are not within the ſtatute. | 1090 


Nether is it pleadable to any ching but ſim- 
ple contracts. ee e op 


«© Bonds are only barred by the twenty years 
«© and preſumption (ante 254.) And to mat» 
cc ters of record it is not pleadable.” 99 18 


For in debt againſt a ſheriff for money le- Jones v. 
vied under an execution, he cannot 1 the Pope. 
ſtatute; for though it is not a record till the 800 
writ is returned, yet it is founded on a record 
and hath a near relation to it. | 


8th. © Tifancy is another good plea in debt 
« for rent; but a /eaſe made to an infant is not 
« void, but voidable only at his election on his 
% coming. of age: and if he does not avoid it, 
e but continues in poſſeſſion, he is chargeable 
« for the rent.” x: IS 


Therefore where to debt for rent defendant Ketſey's 
pleaded infancy at the time of the leaſe made; caſ . 
on demurrer ah court held, that the leaſe was 55 Pe. 
voidable only at the election of the infant, bßß 
waiving the land before the rent day came; but 
he not having done ſo and being of age before if 

A a2 the f 


270 DG. 
| the rent day came, it was deemed an election 
and plaintiff had judgment. "FORE 


3d. I ſhall now conſider the 


' Pleas to Debt on Matters of Record. | 


1. Where debt is brought on a judgment, 
nul tiel record is the proper plea. And the iſ- 
ſue is tried, by producing the record itſelf if it 

Hewſon v. Be a record of the ſame court; but if of an- 
* other court, it muſt be certified into the court 


1034. Where the action is brought by certiorari. 


| Madox v. 2. So to debt againſt a ſheriff on an eſcape, 

Young. nul tial record is a good plea. For in ſuch caſe 
plaintiff declares on a judgment. In this caſe 

_ plaintiff demurred to this plea, ſuppoſing that 
it ſhould have been nil debet ; but it was held to 
be good. | 


Cole v. But where a „i. fa. has iſſued to the ſheriff 
Acorn. who has levied the money, but not returned 
3 B. the writ, and plaintiff brings debt, defendant 
8 may plead nil debet ; becauſe it is then a matter 
of tact whether the money has been levied or 


not: but it is a bad plea if the writ has been 


returned, for then he is bound by the return. 


Watkyns 2. In debt on a bail bond, defendant cannot 
v. Parry. traverſe the arreſt of the principal ; for ſo all 
r Stra. 444. bail bonds that are civilly taken (that is, ſo as 
not to expoſe the party by an arreſt) would be 
avoided. C | | 


So 


GW © bus 
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380 to debt on ſcire facias againſt the bail, Ordway 
That the principal had paid the money,” is 3 
a bad plea, except it be pleaded on record ; for ©. Elz. 
the condition is, „That defendant (the bail) 132. 

« ſhould ſurrender the body or ſatisfy the debt, 
te and this muſt be by the "ob daten fauf- 
« faction, that 1 is, by record,” Ts 

In a ſcire facias vain the bail, it was , held, Dodd v. 
that where the principal lay in gaol for two Dawſon, 
terms, and ſo might have been Aich⸗ charged by? Vent. 


a rule, yet that afterwards a . ae + 


was delivered and judgment had thereon, that 


it was good to charge the bail. 155 
2. Theſe are the moſt material 6 diſ- 
tinctly applying to the ſeveral heads of bonds, 
leaſes, and matters of record. There are alſo 
others which are equally applicable to each of _ 
theſe heads, which now remain to be conk- 133-30 
dered. | 


ee i the 


Plea of a Saut. Of. 


This was firſt given by ſtat. 2 Gro, 2. 6. 23. 
which enacts, hat where there are mutual 
« debts between the plaintiff and the defend- 
« ant, or if either party ſue or are ſued as ex- 
c ecutors or adminiſtrators, where there are 
«© mutual debts between teſtator or inteſtate, / 
« and the other party, that one debt may be 
« ſett off againſt the other, and fuch matter 
given in evidence on the general iſſue, or 


« pleaded 
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en pleaded in bar: but if intended to be given 
* in evidence on the general iſſue, notice muſt 
e de given of the particular ſum intended to be 
„ ſett off; and upon what account it has be- 
«© come due.“ It was aſterwards further en- 
acted by ſtat. 8 Geo. 2. c. 24. „That mutual. 
« debts might be ſett off againſt each other, 
„ notwithflanding ſuch debts were of different na- 
et tures, unleſs in caſes where either of the 
c debts accrued by reaſon of a penalty con- 
« tained in any bond or ſpecialty ; in which 
. caſe, the debt intended to be ſett off muſt 
be pleaded in bar, and in which plea ſhall be 
4 ſhewn how much is truly due on either fide; 
« and in caſe plaintiff ſhall recover, judgment 
„ ſhall be entered for no more than appears to 
„ be due after one debt ſett againſt another.“ 
8 * I 


nder theſe ſtatutes ſeveral deciſions have 
taken place. | | 


Gowp. 57. 1. „ The debts which can only be ſett off 
« againſt each other, are ſuch as are certain 
—+ © andliquidated, and for ſuch as afſump/it would 

- _- 6 "hs to recover.” : 


Howlett Therefore where to an aQion of covenant, 


5 „ 88 defendant pleaded a ſett- off of other damuges 
Cowp. 56, done to him by the plaintiff and unliquidated. 


The plea on demurrer was held to be bad. 

Nedriffe v. _ | 0 
Hogan. So where the aſumpſit for 40-1. lent, defend- 
2 Burr, ant pleaded articles of agreement with mutual 

Hood n» Covenants, in a penalty of 200 J. for perform- 
v. Hyett, ance, and ſhewed a breach whereby the penalty 
1 Black. | ; 1 - had 
Rep. 394, 8. P. 
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had incurred and offered a ſett-of.. On de- 


murrer the plea was over-ruled, and: held not 
to be within the ſtatute z for the penalty is not 


the whole ſum, but ſounds. in damages which | 


are uncertain. 


2. „ The debt to be ſett off muſt be a good Bull. N. P. | 


1 
3 
2 » 
73 v 
. ; 
"4 


« and ſubſiſting one when. the action is brought,” pe FR 
and therefore a debt barred by the ſtatute of 


limitations cannot be ſett off; and if it be given 
in evidence on. notice of ſett off, the plaintiff 
may reply the ſtatute of limitations; or plain- 


tiff may object to it at the trial, if attempted. 


to be given in evidence. 


40 It muſt therefore be. an abſolute debt due * 


cc to defendant.” 


For where in debt on a bond, defendant . 
v. St 

Trin. — | 
2. C. B. 


pleaded a greater debt in bar, upon which the 
laintiff prayed to have the condition of the 


nd enrolled; when it appeared to be a bond Bull. 279. 


given to defendant, Who was an officer of the 

palace court, for plaintiff's appearance at V. . 
minſter. On demurrer it was held, that this 
bond was not within ſtat. 8 Geo. 2. for that 


che ſtatute 2 Geo. 2. becauſe 3 did not 
bring the action in his own rig 
W officer) but as truſtee for another. 


1 


% 


ſue 


i 


ſtatute relates to bonds for the payment of money, 
and not to bail bonds: neither was it within 


t (he being an 


But if the bond had been given to the ſheriff Lofting v. 

and by him aſſigned to the plaintiff, it had been een. 
Totherwiſe, for then the penalty would be con- 275 ;. Bull. 
ſdered as the debt, which the party might N. F. 180. 


= « - A 
5 4 


. os e 210 after his _ and the money Py 


"4 1 7 


ſue for as aſſignee of the ſheriff, under ſtatute 
4 and 5 Ann. c. 16. ; 


| 1p Lrephpacy l 
4 ſuch as are due in the ſame right. : 


Paynton v. Therefore in an action of debt ani a man 
N on his own bond, he cannot ſett off a debt due to 
2. C. = 1 ach. 46 of his wife. 48 


129. 3o where defendants were lane ws; 
bk — 4 ꝗ — and the bankrupt before his bankruptcy had 
2 Watſon underwritten for them ſeveral policies on the 

„the property of others, which had been 


| Creighton - Jolie, and for which the bankrupt was liable : 


Mira 04.18 to an action brought againſt the defendants for 


money due to the bankrupt, they pleaded a ſett · 
off of theſe laſes: but it was held, that the loſſes 
being on goods the property of others, that 
the debts were properly to them not to 
the brokers, and therefore could not be ſett 
off to a demand n the broker himſelf. 


Shipmany, © So where plaintiff's teſtator appointed de- 
Thomas. ſendant his attorney to collect his rents, and. 


. after his death defendant received rent which 
Bull. N. p. was in arrear in teſtator's life · time: plaintiff 


180, who was executrix, brought an action for the 
money in her own name; and defendant woo 
notice to ſett off a debt due by teftator to 
but he was not allowed to give it in evidence- 

on the trial, for the rent was due 7# the ex- 


etccutrix, and never belonged to the teſtator, ſo 4 


that he never had any cauſe of action againſt 
the defendant, as the money was not receive 


de 
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N be ſett off was a debt by the teſtator himſelf, and 
ſo the rights were different. ite 


But where the teſtator has been indebted in Brown v. 
his life-time to defendant, there the debt is Holyoake, 
| clearly within the ſtatute to be ſett off; and in Ac N 5 
L ſuch caſe, the executor may admit ſuch ſett off 29. 
” WM without bringing an action. 5 


4 Money recovered by judgment may be iS 


In this caſe there were croſs actions, Baſ. Baſkerville 


Baſterville for 3ol. on notes; and both were to : N 01 
be tried at the ſame Sittings. Brown v. Br. 
kerwille came on firſt, and Brown had a verdict 

for 301. he had given notice of a ſett-off on the _ 
notes: It was held, that on the ſecond action 
Brown might give. the former verdict in evi- 
dence, and bar Baſkervilles demand by ſo much 

of it as amounted to the whole of it, and enter 

a remittitur on the firſt record for ſo much. 


wy oo yt 30 wy 
= 


So where the leſſor of the plaintiff had a Thruftont 
judgment for 400. debt and coſts, in 2 ſuit of ex. demiſ. 
the preceding term for the uſe and occupation 9 Barnes 
of an houſe; and in the next term was non- Black, 
# ſuited in an ejectment againſt the ſame defend- Rep. 826. 
ant; the colts of which were taxed to 12/. 


| 
dF 
0 


In theſe caſes the two judgments to be ſet off — 
were in the ſame count; b Nen Os 


Terville againſt Brown for 1ol. and Brown againſt v. Brown, 


1 
| 
6: 
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| Collimy, 5. If debt is brought on a bond conditioned 
| $20. have a ſett-off againſt the arrears of the annuity 


2 bond is not thereby diſcharged, but remains as 


179. leſſer ſum than that for which the action 


defendant had a in the King's Bench 
for 102). againſt Far ar plaintiff, and plaintiff had 


a judgment in the Common Pleas for 1061. This 
laſt court allowed on motion, one to be ſett of 
againſt the other. 


. 15 * 


Collios. for the 28 of an annuity, 'defendatit may 
due at the time of the action brought; and the 

\ -n ſecurity for the growing arrears. , * 
6. «« If defendant gives notice of eu-, It 


«muſt be certain as to every matter whereby 
it accrues.” | 


1 

Fowler v. Therefore e the notice of ſett-off was 
— in theſe words, Take notice that you are in- 
Wellmin- debted to me for the uſe and occupation of an 
Rer. Hill, houſe for a long time held and enjoyed, and 
5. now lately ela pied. The debt intended to 
— N. P. have been ſett off was rent reſerved on an inden- 
6 ture, which not being mentioned in the notice, 
f the court would not admit it in evidence; for 
if it had been ſhewn, the plaintiff might pro- 
bably have proved an eviction or ſome other 
matter to avoid the demand. Theſe notices 
ſhould be almoſt as certain as declarations. N 


Dock v. From hence it appears, that where the plea 
_— Te . of ſett-off is of an equal ſum to that declared 
Bull. N. P. for, the action is barred ; but where it is of 4 


brought, defendant muſt pray to have it ſett 
And 


off. 


| enacts, 66 


notice where the defendant means to give a ſett- Ys 
off in evidence, where in this caſe deſcndant 1267. 
had pleaded the general iſſue, but forgot to give 

notice ; he was allowed to- withdraw his plea 


and give the notice.” 


7. The ſtatutes of ſett-off are extended to Cowp. 135. 
Bankrupts by ſtat. 3 Geo. 2. c. 30. f. 28. which 
That where it ſhall appear to the 
« commiſſioners, that there has been a mutual 
cc credit given by the bankrupt and any other 
&« perſon, or mutual debts between the bank- 
« rupt and any other perſon before the bank- 
« ruptcy, the commiſſioners or aſſignees ſhall 
tc ſtate the account between them, and one debt 
«© may be ſett againſt another; and what ſhall 
« appear to be due on the balance, and no 


e more, ſhall be claimed or paid on either \ 
« fide.” | { 5 


Though under this act of parliament the 
commiſſioners have a power of making and 
3 a ſett-off, yet it does not prevent the 

right of pleading or giving notice of a ſett-off 

to an action at law; for if the aſſignees bring Ridout v. 
an action for a debt due to the bankrupt eſtate, Brough. 


defendant may plead a ſett-off of a debt due to 133. 
F him by the bankrupt. 


ce But the debts only which can be ſett off 
« in this caſe, are ſuch as were mutual debts 


( from and to the bankrupt at the time of the 


© bankruptcy, and for which there were at that 
« time mutual remedies.” 5 | | 


7 
— 
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And Note. That as ſtat. 2 Geo. 2. requires Blackburn 


—_ OBE TRE I OT ” 


. 298 
March, 


Aſſigneę of 
Hay v 


Chambers. 


24 Stra. 


234. 


indor 
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For where to an action hy the aſſignees of 2 
bankrupt defendant gave notice of ſett · off, and 
at the trial produced a note given by the bank- 
rupt 3 to his bankruptcy to one Scott, and 

by Scott to the defendant 3 but it ap- 


3 in evidence, that the indorſement had 


en made ſubſequent to an aft of bankruptcy, it 
was held, that this could not be ſett off; for 
there never was any debt due by the bankrupt 
to the defendant, and he could not be in a bet- 
ter fituation than the indorſer of the note, who 
could only have come in as a creditor under the 
commifhon. + 


In the cafe of Ryal v. Larkin, 1 Will. 155, 


and Buller, N. P. 181, it is laid down as law, 


that the ſtatutes of ſett- off do not extend to the 
aſſignees of a bankrupt, and it is on the ground, 
that, if the aſſignees brought an action for 
money due to the bankrupt, that as defendant 
could not have an action againſt them, but muſt 
prove the debt under the commiſſion, or pro- 
ceed at law againſt the bankrupt himſelf, that 


therefore the defendant ſhould not be allowed 


to ſett it off. This doctrine is over-ruled as a 
general one in Cowp. 135. But the caſe itſelf 
ſeems to be reconcilable to the principle now 
laid down, viz. That the debts to be ſett off 


„ muſt be mutual at the time of the bank- 
© ruptcy.” 


Vid. fame 


— N. P 
6 . + '& 0 


The caſe was, that to an action for goods # 
ſold by the affignees to defendant, he pleaded aff 
ſett-off of a debt due by bond to him by th 
bankrupt before. his bankruptcy, which was 

5 diſallowed, 
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diſallowed, and the reaſons ſeem to be, er 
that there was no debt due 10 the bankrupt ; We =, 
was to the aflignees, and ſo. there were nod * 
mutual debts at the time of the bankruptcy — 
And ſecondly, that if this was allowed, a 1 
creditor might buy up the bankrupt's effects 

from the aſſignees under their fale, and if allow- 

ed to hold the price as a ſett-off to his own 

debt, he might get twenty ſhillings in the pound, 

which would be a fraud on the bankrupt 
laws. 


8. « In general, a ſett- off is only ls 
« or to be taken advantage of, where the ac- 
« tion is for money, either expreſrly aſcertained 
cc as debt, or in the form of certain damages, as 
« covenant of rent arrear. ö 


For where in replevin avowant juſtified Abſolem 

L under a diſtreſs for rent, the plaintiff inſiſted v. Knight. 

at the trial that there was more due to him . ch. 16. 

than the rent amounted to, which Fe endegs Bull. N. K. 

voured to take advantage of. Jultice Deuiſib 181. 5 
refuſed the evidence; and on a motion for a 

new trial, the court held that the ſtatute 2 Gel. 22 

2. did not extend to the caſe of a diſtreſs, 3 

which was not properly an action, but a reme- 

dy without ſuit ; they likewife declared that it 

did not extend to detinue, and the like actions 

of wrong. | 


uns Bio wes Pro —— 8 


But where the action was covenant „ 
& non-payment of rent, defendant pleaded nen eff Hunt. 
aum, and gave notice of ſett-off, the judge = N. . 
Noo of opinion, that it could not be given in 

| evidence 
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evidence on this iſſue. But on a motion for | 
2a new trial the court held, that the evidence | 
ought to have been admitted ; for the general | 
iſſue mentioned in the ſtatute, muſt be under- 
ſtood to be any general iſſue, and a new trial 
was ordered. | | 


2. The next general plea I ſhall conſider is, 
that of 


| A Releaſe. . 


Litt, ſe&, 1. If a man be bound by his deed to another, 
S12. Stg. to pay him a certain ſum at Michaelmas follow- 
ing, and before that time obligee releaſes to obli- 
gor all actions, he ſhall be barred of the duty for 
ever, and yet he could not have an action at 
the time of the releaſe made. But if a man /ets 
land to another for a year, yielding rent at Mi- 
Co, Litt. chaelmas, and before * Michaelmas leflor releaſes 
292. b. to leſſee all actions, yet after the feaſt leſſor may 
| have his action for the rent, for the releaſe does 
not diſcharge it; and the reaſon is, that the 
firſt is a debt at the time for which obligor has 
then a right of action, though it is /ſo/vendum 
in futuro: but the rent is no debt till the day 
on which it is payable, for it is payable. out of 
the profits of the land; and if leflee is evicted 
before the day, no rent is due. But leſſor may 
diſcharge leſſee of the rent before the day by a 
ſpecial releaſe. 


S_ -- a _- 


” a „ „ „ 


99 OSD hk a © = ww 


"I ö 


Stephens So a releaſe of all demands will not operate 
& ux. v. releaſe rent before it becomes due, for then there 
Snow, . . , * 

2Salk, 378. is no demand. But it will xeleaſe rent then 


due. 1 0k 


2 
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2. In the caſe of bonds, if there are two Bower v. 
obligors a releaſe to one is a releaſe to both, Swadlin. 


| as well at law as in equity. For it releaſes the TAR. 3194s 
| contract. | 


But if a man be bound to another in a bond, Aloff v. 
and obligee makes a covenant, binding himſelf Schrim- 
not to ſuc the obligor for 99 years, this ſhall not 2 8 . 5z. 

operate as a releaſe or defeaſance, but merely 1 Show. 

as a covenant not to ſue, and therefore is not 46. S. C. 


pleadable in bar to debt on a bond. 


But a deed of defeaſance by which plaintiff Hodges 
covenanted in conſideration of 100 J. to be paid v. Smith. 
at a future day, to diſcharge the defendant of 225 Hs 
the bond in queſtion, was held to be a good 
bar. | 


« Though a releaſe of all demands will diſ- 
« charge a bond, a diſtinction is to be obſerv- 5 
« ed when it is of demands againſt the per- 
« ſon and againſt the eſtate, for if not a de- 
« mand againit the eſtate, ſuch a releaſe will be 
« ineffeQtual.” 


For where to debt on a bond againſt an ad- Topham 
miniſtrator be pleaded, that plaintiff had re- v. ſolleir.. 
leaſed all right, title, 8 and demand, Salk. 575. 
againſt the perſonal eſtate of che inteſtate. On 
demurrer this was held to be no plea. For per - 

Holt, there is a difference between a releaſe of 
all demands to the perſon of the adminiſtrator 
and to the eſtate. Here the releaſe is to the 
| eſtate, and void, for it is not any right or de- 
pnand againſt the perſonal eſtate, till judgment 
and execution ſued out. 

B b 2 | A releaſe 
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Dyer 28, A releaſe cannot be given in evidence with- 
35 nen. out pleading. For it being a diſcharge by deed, 


3d. In cafe of records, if a man is bail for 

another, and before judgment, plaintiff in the 

Hoe's caſe, act ion releaſes to the bail all actions, duties and 
5 Co. 70.6. demands, it is no bar; for there was no duty 
_ © againſt him till judgment againſt the principal. 


3. A third general plea in this action is a 


Diſcharge under an Act of Inſolvency, or Certifi- 
 . cate at a Bankrupt. 
The acts of inſolvency are occaſional ones, 
but uſually enact, “ That any perſon whoſe 
« debts do not amount to 100 J. may, on giv- 
“ing notice fourteen days before to his credi- 
t tors, and delivering up upon oath all his ef- 
« fects (his bedding, apparel and implements 
« of his trade only excepted) be diſcharged on 
e petition to the court, from whence the pro- 
ce ceſs iſſued, or to the ſeſſions.” 


Morley v. 1. © This act is always conſtrued favourably 


Vaughan. & for the priſoners,” and therefore where the 


4 Burr, priſoner had not given fourteen complete days 
notice, unleſs the days of the notice and bring- 
ing up wereconſtrued to be incluſive ; the court 

held that they might be ſo. | | 


2. © The act diſcharges the inſolvent debtor 


« of debts not due at the time of the taking 
a * ö P'S Fg 


te place of the ſtatute.” 


* 


As 


all legal ſolemnities muſt be ſhewn to the court. 


W „ X AK «mM 
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was impriſoned on the day mentioned in the act, 


TL ES. £2 5 ee. 


CY * ſhew it. As want of notice; Colluſion, Wc. 41 9 — 
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As where he was indorſer of a promiſſory Workman 
note, which had three months to run at that time. 8 1 
He was held to be diſcharged, for it was . 


tum in preſenti ſolvendum in futuro. 


So where the act commenced the 28th of Paget v. 
January, 1778, and the bond in which the _—_— 
perſon was bound, was dated September 21, of 
the preceding year 1777, and was due in Sep- 
tember 1778, it was held to be diſcharged un- 


der the ſtatute, 


But where there is a bond with a penalty, Cottrel 4. 
and alſo a deed of covenant, and the defendant Hooke, 
takes the benefit of the act of inſolvency, Dougl. 95, 
whereby the bond is diſcharged, he is till : 
liable on any future breach of his covenant, 
unleſs ſpecially ſaved by the ſtatute. . 


3. © If defendant pleads a diſcharge under Haughton 
te the act, he ſhould bring himſelf clearly v. Shell- 
« within it.” For when he' pleaded that he 11 ha. 
but did not ſay er what, it was held to be ill, 
for he might have been ſo impriſoned for a fine 


to the king for a contempt, which would not be 
diſcharged by the act. 


— 


4. In an action by the aſſignees of an inſol- Laborde v. 
vent debtor, the certificate made at the ſeſſions Pegus. 
is prima facie evidence of a due diſcharge, and Mich. 77a, 

. . / at Weſt, - 
of all the proceedings under the inſolvent act; Gyllom & 
and if there has been any fraud or irregularity ur. v. Stir- 


in the proceeding, it lies on the defendant to up- Trin. g 
R, Bull, N, | 
P. 173. 
And. 


1 
And where in debt upon bond defendant 


1 pleaded the inſolvent debtor's act, plaintiff re- 


Bull. N. P. Plied that there war no notice given to him pur ſu- 


173. ant to the at; and iſſue being joined thereon, 
the ſummoner being dead, the duplicate of the 
proceedings before the juſtices was held to be 
evidence, becauſe the notice was not a matter 

on which to found their juriſdiction, if it had 

been ſo, that evidence would not have been ſuf- 

ficient. But in this caſe they are judges of the 

ſufficiency of proof of notice, it being part of 

their Juriſdiction, and conſequently their dupli- 

cate of its being a good notice will be good evi- 
deence, the ſummoner being dead. 


I. Having now conſidered the ſeveral pleas 
in this action with reference to the contract, 
the Pleas with reference to the Perſon now re- 
main. . | 


f I ſhall premiſe a few caſes en the nature of 
joint and ſeveral bonds or ſecurities. 


Gilbert v. . If two are bound jointly in a bond, and 


Bath. one only is ſued, the other muſt take advantage 

nene by pleading in abatement ; for if he de- 
mands oyer and demurs, plaintiff ſhall have 
judgment, for the court will preſume that the 
other never ſealed it. 


Co. Litt. And in ſuch cafe where one only is ſued, he 
283. a. cannot plead nm eff faftum ; for it is his deed, 
though not his ſole deed. \ 


Hollingf® And therefore where defendant does ſo plead , 


2 this matter in abatement, * that another was 


Eliz. 55. bound 


* 
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bound with him.“ He muſt plead further, 
« That the other did ſeal and deliver it as his 
deed, or the i rg will be bad, for by ſuch 


means only is the deed good, and without ſuch 


never did ſeal it. | 

If ſeveral are bound together in a bond or 
deed (as ex. gr. merchants in a charter-party) 
but they covenant ſeparately, if the ſeal of one 
of the merchants is broken off, it ſhall not 
avoid the deed as to the others, for the ſeveral 
covenants are as ſeveral deeds, but had they 
been bound jointly, it had been otherwiſe : but 
where they do covenant ſeverally, if a raſure is 
made, it ſhall avoid the deed as to all; for that 


285 


- averment the court will preſume that the other 


Matthew - 
ſon's caſe. 
3 Co, 22. 


affects zhe deed igſelſ, without any difference to 


the parties. 


2. If a bond be made to ſeveral, they muſt 
all join in an action, for their intereſt is joint, 
and they cannot have ſeveral actions; the bond 


in this caſe was to the plaintiff and another, & 


cuilibet eorum, that is, joint and ſeveral. 


But if the bond is ſo, and one only brings the 
action, defendant muſt take advantage of it by 
pleading in abatement, for if he pleads it in bar 


it is bad, and plaintiff ſhall have judgment. 203. 


1. Of the Pleas in this Action by the Heir. 


\\ f 
Spencer v. 


Durant, 


I Show. 8. 


Iſam and 
Paget v. 
Hitchcock. 
Cro. Eliz. 


. * As the heir is chargeable only where he has 

“ aflets by deſcent; if he has none, the proper 
« plea is riens per deſcent, and this ſhall refer to 
« the time of the anceſtor's death: 


. 


b 


"mJ 
A 
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For it is enacted by ſtat. 3 and 4 V. & 
« M. c. 14. That if the heir alien before ac- 
„ tion brought, yet he ſhall be liable to the va- 
« Jne of the land, and if he pleads riens per 
% deſcent, the plaintiff may reply that he had 
lands from his anceſtor before the original 
i brought or bill filed; and if upon iſſue join- 
« ed thereon, it be found for the plaintiff, the 
6 Jury ſhall enquire of the value of the land 
« deſcended, and thereupon judgment be given 
« and execution awarded as aforeſaid i. e. to 
| the value:) but if judgment be given by con- 
| « feſhon of the action, without confeſſing aſſets 
« deſcended or upon demurrer, or nihil dicit ; 
« it ſhall be for debt and damages, without any 


« writ to inquire of the value of the land de- 


« ſcended.” L 


1. & The replication under this ſtatute ſhould 
„ be merely on the deſcent of the lands, not 
t of their ſufficiency to anſwer the debt; for 
* of that the jury are to enquire under the 
« former iſſue. | | 


ang v. For where defendant pleaded riens per deſcent 
Pak. 1: Al temps del original, and plaintiff replied, that 
phony defendant had ſufficient lands before the time of 
Bull. N. p. the original purchaſed ; and on iflue thereon, 
176. plaintiff had a verdit; but there was no enquiry 

of the value of the land. The court awarded a 


repleader, for the iſſue ſhould not have been 


joined on the ſufficiency of the land deſcended. 


2. ( The heir cannot have two defences, the 
one by common law, the other by ſtatute.” 


For 


, Mꝓꝶq / IP 


For if to riens per deſcent the plaintiff replies, Winder v. 
that before the time lands deſcended, the heir 8 | 
cannot rejoin that he ſold them and paid bond G. 2.8 
debts to the amount: he ought to diſcloſe the Buller N. p. 


whole in his bar at once. 176. 


But in debt on a bond againſt the heir, on Sherwood 
the iſſue of rien. per deſcent, he may ive in 5 Adder - 
evidence an extent againſt him on a , ber. „ 
by his father to the King: but it will be ne- Raym. 734. 
ceſſary to produce the bond or a ſworn copy 
of it. 


3. Where the heir has lands by deſcent, if be Buckley v. 
pays the debt of his anceflor to the amount of the Nightin- 
value of the lands, he ſhall hold them diſcharg- 59*, 665. 
ed : and this ſpecial matter being pleaded ſhall 
be a good diſcharge, for he is not chargeable | 
farther than the value of the lands deſcended. ; 


4. By ſtat. 3 and 4 W. & M. c. 14. If the 
« anceſtor deviſes away his lands to a ſtranger, 
« and dies indebted by bond or other ſpecialty, 
« the lands ſhall be liable in the hands of the 
« deviſee; and the action ſhall be brought 
« againſt him and the heir jointly,” And Note, Allan v. 
That if the anceſtor deviſes his eſtate to his Heber. 
heir, and the tenure and quality is the fame, a 2 
and the limitations unvaried, though charged 2 Black, 
with his debts, the heir ſhall be in by deſcent. 4,” 22. 


So if the anceſtor makes a valuntary /ettle- Gooch's 
ment under which the heir claims, but which is 2 | 
void againſt creditors by ſtat. 13 Elia. c. 3. 8 7 
In ſuch caſe the heir ſhall be in by deſcent. 


2. Of 


— — al 
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- 
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| 3 
Plummer 
V. Mar = 


8. C. 


Bond V. 
Green. 


Brown! 75. 


Loane v. 


D E B 7. 


2. Of the Pleas by Executors or Adminiftraters. 


1. „ The firſt is that of retainer. For by 
& law an executor or adminiſtrator is entitled to 
cc retain for his own demand againſt all Wen 
« of equal degree.” 


ae pw a” =, AA +*+3Ti .JþJOuo© x 


And this whether the debt is due to him 
& in his own right, or as truſtee for another.” 


For where defendant was co-truftee in his in- 
teflate's marriage ſettlement, in which inteſtate 
was bound to defendant by bond, in a' penalty 
to leave to his (inteſtate's) wife 700 J. He di- 
ed inteſtate, defendant adminiſtered to him, and 
being ſued by plaintiff on a bond for 200 J. it 
was adjudged, that as plaintiff's demand and his 
own were both-in the ſame degree, and as he 
might as ſuch have paid to the other truſtee to 
the amount of the bond, that therefore he might M ; 
retain as adminiſtrator, although no demand q 
had been made againſt him either by the wife f y 
or her other truſtee. 


And it was ſecondly farther held as ſettled, WM e: 
that the defendant might either plead a retainer 4: 
or give it in evidence on plene admin; rn te 
pleaded. | w 


So where defondant 's huſband a 


Caſey. Exr. with her father as 7rufce for her, on her mar 

riage, to leave her his perſonal eſtate and 200 ,t 
per ann. She adminiſtered to her huſband : it ſy 
was reſolved, that ſhe had a right to retain ſol * 


much of the huſband's effects as would 4 ac 
2 


2 Black, 


Rep. 965. 


4 2 | 18 3 
5 „„ 289 
the covenant. And 2dly, that ſhe might give 

this retainer in evidence on the general iſſue. 

And Ch. Juſtice De Grey there quoted a caſe as 

decided, that where a widow executrix had paid 

off a mortgage on her jointure, which the huſ- 

band had covenanted to be free from incum- 
brances, that ſhe might retain to the amount of 

the ſum paid off. SELLS: $I EN 


2. „ But this privilege of retainer is only 
« allowed to a rightful executor or admini- 
« ſtrator.“ „ 


For an executor de ſon tort cannot retain. For Coulter's 
ſo would he have advantage of his on wrong: c, 1 
Therefore if defendant pleads a retainer, he Atkinſon 
ought to ſhow that te/tator had made him executor, 1. 3 
and it is not enough to ſay, that teſtator made © One: 
his will, and that he, /uſcepto ſuper. ſe aner tefta= C. B. * 
menti, paid divers debts, and retained for a debt Buller N. P. 
of his own. If he plends ſo, plaintiff may either *43+; 
demur ſpecially for that cauſe, or reply thatthe 
was executor de ſon tort. 3 


Though when plaintiff ſo replies, that he was Vaughas 
executor de ſon tort, defendant may plead pris v. Brown. 


darrein continuance, that be had fince obtained let- 3 


ters of adminiſtration, for ſuch adminiſtration 
will legitimate all intermediate acts, and juſtify  *» 
a tier: ws FU PRO® 6 

But where adminiſtration has been granted Simpſon v. 
to a creditor, and afterwards, repealed, at the Treſler, in 
ſuit of the next of kin, the creditor may retain = eng 
againſt the rightful adminiſtrator; for where Buller N. P. 
adminiſtration is granted to a wrong perſon, Wis rat. 

Cc oon 


1 
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only widable, but if granted in a wrong dioceſe 


it is void. 


And as to what ſhall conſtitute a man Exe» 
cutor de /on tort, theſe points are ſettled. 


Readbscaſe. 1, Tf a man dies inteſtate, and a ſtranger 
T takes his goods, and uſes them, or ſells them, 
this ſhall make him executor de /on tort.— 
2. But when an executor is made, and he 

Anon, proves the will and adminiſters, if a ſtranger 
Salk. 373. takes the goods of the teſtator, and claiming 
Y them as his own, uſes them, or diſpoſes of 
them, this ſhall not make him an executor d 

Jon tort ; but if ſuch ſtranger, where there is a 

' - rightful executor, takes the goods, and claim- 

& | ing to be executor, pays money or legacies, or re- 
cet ves debts, there he ſhall be charged as exe- 
dcutor de ſon tort. Or, 3dly, if an executor is 
appointed and a ſtranger takes the goods, and 

. meddles with them before the executor proves the 

ill, he shall be charged as executor de for: 


tort. 


2. A ſecond plea by executors is that of 


Plene adminiftravit. 5 


Under this iſſue it is material to conſider, 
1ſt. The order in which debts are to be paid 
by executors. 2. The -manner of pleading the 
payment of ſuch debts. e 


— Wt, 


5 — a Mie wk 
Pg, 12 3 
"AE 9 % 
1 * 
* 2 

. 

n 
* 
— 


1 


0 rſt. Of the Order in which Debis are to be paid, 

1. An executor is bound to pay arcording to 2 Black. 
the rank of the debts ; that is, after funeral ex- Comm. 
pences, firſt, debts of record, or by ſpecialty due wy 
to the king. 2. Debts by particular flatutes. © 
er having precedence to others ; as forfeitures for 
ny not burying in woollen; for poor's rates; for 
— Wictters due to the Poſt-office, and ſome others. 
ic 3. Debrs of recerd 7 as judgments docketted ac- 
er Wcording to the ſtature 4 & 5 V. & M. c. 20. 

18 Wl atutes and recognizances.. 4. Debt due by be- 

of Wl cialiy, as rent, upon bonds or covenants. And 
zthly, Simple contract debts, as on notes unſealed: 
a Wand verbal promiſes. 1 | 


e- Wleaſe determined, yet it ſhall rank as a debt by Newton, 
13 Wipecialty, and a Lend eins, cannot be Willert 
nd pleaded in bar to it, for the contract fill re- v. Earle. 
he mains in the reality. „% RNT + Rs, 
fon | Ch; \ 43590. 8. P. 
2. If the executor or adminiſtrator pays 2 Black, 
debts of an inferior before thoſe of a ſuperior Comm. 
degree; he muſt anſwer thoſe laſt out of his“ 
wn eftate, But in order to charge him on 


uch debts of higher degree being then ſubſefling. eaſe. 


ringing. an action againſt him for it, for that- 
only is legal notice. a TR 


hancery ſhall be deemed of (equal validity to Bank of 
attach joritv of d | England. 
ö a priority of demand, or operate as à no- 

ce, as an action at law, 180k. in not. 


«. And 


iy 


F128 <8 


e- But though rent 1s reſerved by parol, and the Godfrey = 
Ca. K. B. 7. 


hat ground it muſt appear, that he had notice of Corbett's 


nd that is only from the creditor of ſuch debt“ Leon. 60. 


And a bill filed or a decree in the Court of Mortice v. 


3 P. Wm. 
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Dari v. 3. © And notice is ſo neceſſary to charge the 
e « cxccutor or adminiſtrator,” That if an ac- 


8 tion is brought by a creditor en ſimple cantract, 
1 Mod. 75. and a judgment recovered; the executor. may plead 
2. F. 008 judgment in bar to debt on a bond. For 
| otherwiſe an executor or adminiſtrator might 
be ruined by the obligee keeping the bond with- 

, out giving notice of it. ry 5 


Sawyer v. But where to debt on a bond againſt an exe- 

Mercer. cutor or adminiſtrator, hie pleads a judgment 

Paſc. 27 > i + r 

Wo confeſſed to an action on a ſimple contract debt, 

1 Tam he muſt further plead, © That it war without 
Rep. 696. notice of . the plaintifſ*s demand.” Tor in fuch 

| caſe only is he excuſed, and otherwiſe he might 


| defeat all the ſpecialty creditors. 0 
A. 4th, 5 In debts of the ſame degree prizrity c 
Cro, Eliz. c of afion creates a priority of right to pay-M * 
oP et ment.” That is, an executor or admini- 1 
* ſtrator ſhall not conſeſs a judgment to a later * 
brought action in prejudice to a former : for he 2 
who firſt ſucs ſhall be firſt paid. h 
« For. the right attaches by bringing the acta 
** &« and not by the judgment. x 
Waters v. Therefore where to debt on a bond againſt 
— an executor he pleaded, aſſets confeſſed to a 
| former action and wil affets ultra. Plaintiff de bl 


murred for cauſe, that there was no judgment th 

ſewn, and that it was not priority of action, but 

of judgment, that attached the affets in tha © 

hands of the executor; but the plea was hel 

to be good, for that bringing the firft actiu 
Created the preference, and that an execuy © 
* | . 


D Z 5 7 
as or 3p tere * ſhould not be twice 


80 if.; a; man 2 an e judgment Smith-v, 
againſt an executor and dies, and his admini- . . 
ſtrator ſues out a ſcire facius on it, the executor ***** 375? 
cannot plead a judgment obtained againſt him 
in bar; for the judgment is abſolute, and de- 
fendant can only move zo arreſt it. | 


« And therefore the plea ſhould ſhew that no 
« payment was made after the action com- 
« menced by the place” fe 4 


For if defendant in ſuch caſe vleads ſo, and Hewlee's: 


ſhould conclude, That he has no goods or , TED 28. 

chattels of the teſtator, nor had at the day of "ſuing © 

1 ot the writ, nor ever ſince.“ For without ſuch 

85 addition, as the plea refers to the time of its 

being pleaded, he might have paid debts be- 

hel tween: the time of the writ being ſued out and 
the plea pleaded, which by law he ſhould not 
_ave- done. 


5. As to the Order 7 the Debts in pertielar 


In We no . expences are allows- Shelley's 
ble againſt a creditor, except the coffin, ringing cafe. 
the bell, parſon, clerk and bearer's fees; but not 296. 
for pall or ornaments. The uſual ſum allowed 
is five pounds. 3 | uk b 
Hin If the teſtator acknowledges · a Ms or re. Bull, N. P. 
get . with * to pay a leſſer ſum 141. 


or f at Wt ok 


fic plene adminiſtravit, or this laſt only, the plea Freming- 


: 
: 


Lemure v. 
Fooke, 
7 3 Lev. 16. 


Puckland 
V. Brooke. 
Cro. Eliz. 
313. 
8nelling's 
caſe. 
. 82. b. 
ro. Eliz. 


409. S. C. 


Parker v. 
Atſield. 
Salk. 317. 


8 bid. 
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at a future day; it will be a bar to debts of 
inferior degree, though the day of payment be not 
yet come, becauſe it is a preſent duty, and is on 
record, on which execution may be taken out 

without further ſuit. | net 


d bn; fore e e defore 
it is due, yet it is a good bar to debt of inferior 
degree. ; 


And by the cuſtom of Landon, fimple con- 
tract debts due from one citizen to another, in 
caſe of inteſtacy, ſhall be paid in equal degree 
with thoſe due by ſpecialty. | 


2. Ie what e Payments under Adminifira- 
tion are to be pleaded. © 


1. An executor or adminiftrator ſhould plead 
truly and honeftly, and though there is a judg- 
ment for a penalty, he ought to plead the judg- 
ment and ſhew how much is really due. 


2. If he pleads ſeveral judgments, and any 
one, be ill pleaded or found fraudulent, the 
plaintiff ſhall have judgment. As if on ſuch 
judgments pleaded, plaintiff was to reply per 
fraudem, and prove, that debtor auat willing 10 


tale leſs than was recovered ; this would be ſuf- 


Ibid, 
Aſton V, 
Sherman. 


Salk, 298. 


ficient to prove the judgment fraudulent, unleſs 
the executor or adminiſtrator could fhew that 
he had not affets even to pay that ſum: 


3. If an executor or adminiſtrator pleidy'Gx 
judgments, et nil Aſets ultra, it is a confeſſion 


— 38. 


oo K -+ — wy”, 


ber 


of aſſets ko above five, and the ni ultra is not 
terial or traverſable, being but form. x >, 


And in ſuch caſe defendant; may reply the Williams * 
judgments generally without fſhewing the confudes v. Fowler. 
ration of them; for if fraudulent, that ſhould I Stra. 407. 
come out from the other ſiddeee. 


a 


So defendant may plead a ſtatute entered into Philips v, 
by his teſtator and then unpaid, without ſaying 2 


that it was for a juf? debt. 70. Jac. 


35+ 
If an executor pleads plene adminifravit. to a Newton v. 
ſcire facias on à judgment againſt the teſtator, Richards. 
it is bad; for the plea ſhould ſhew e how be I Salk. 296. 
bad adminiflered.” But this ſhould be ſhewn for 


caufe of fpecial demurrer. 


13 
: 


. 


And Note, That it has been held that an Littleton v. 
executor is bound to take notice of a judgment Hubbins. 
obtained againſt his teſtator. Oro. Eliz 


7 793. 
4. If an executor pleads non ef fuactum to debt Ramſden v. | 
on a bond, it is an admiſhon of aſſets. Jackſon. .. Fry 
TEE | 1 Atk. 292, 


5. If an executor confeſſes or ſuffers judg- Rock v. "ol 
ment to go by default, he admits aſſets in his Leighton. * 
hands and is eſtopped to ſay the contrary. And Salk. 310. 
if another action is pending againſt him at the a 
fame time, during which the former judgment 
was obtained, and he neglects to plead that 
judgment and m/ aſſett ultra; it is a confeſſion 
of aſſets in the ſecond action alſo. 


And this is ſuch an eſtoppel as to the jury, 
on-a writ of inquiry, that if there are not 7 7 8 


4 MA, * * 7 4 - - . " - - o 4 E © 3.45 5 n > 
42 4. ..-\ tn PFF aa. to CS ; e 
_ A 


296 D E BB T. 


of teſtator's to anſwer the ſecond judgment, the 
ſheriff ſhould return a deuaſfavit. 


Bird v, But a. cognovit actionem is no admiſſion of 
Culmer. aſlets. | OT 2 
Hob. 178. 


- 


: 2d. A third plea by an executor is that of 


Ne unques Extcutor. 


« Under this plea it comes in queſtion not 
} c merely whether the perſon is actually execu- 
4 tor, but whether adminiſtration has been pro- 
perly committed to him or not.“ | 


Burfton v. 1. Where there are bona notabilia in ſeveral 
Ridley. dioceſes of the ſame province, there muſt be a 
39+ prerogative adminiſtration. If there are bona 
notabilia in different dioceſes of the different 
© _ - provinces of Tork and Canterbury there muſt be 

a a prerogative adminiſtration in both. _ 


vyron v. And bonds or ſpecialties are bona. notabilia 

Byron * where the ſecurities are at the time of the death. 

— But debts by fimple contract follow the perſon of 
the debtor, and are goods in that dioceſe, where 
the debtor is at the time of the creditor's death. 


Re v. 2. If a dioceſan biſhop grants a probate of a | 
1 will where there are bona notabilia in other ' 
1 Stra. 74, dioceſes, it is woid. But if the deceaſed had 
| Verev, bona notabilia only in one dioceſe, and a prero- 
Jefferies. pative probate is taken out, it is not void, but 

8 * 10 voidable only, And in ſuch cafe the dioceſan 


of 


ot 


DEBT. 


cannot grant a probate till che ee e 
miniſtration 1s repealed, 

3. If adminiſtration is granted to one durante Freke v. 
minore ætute of an admin Mrator, it ſhall ſubſiſt . . 
till the adminiſtrator attains the age of twenty- 4} 
one years. For he is as a truſtee, and. no one 
is capable of acting as a truſtee for another till 
he attains his full age. But if adminiſtration is 

nted to one durante minore atate. of an execu- 
tar, this ſhall ceaſe when the, executor attains Pi 
the age of /eventeen years, for be is Hale by 
the party himſelf, and may by the di law 
be executor at the age of ſeventeen... 


$ Co. 29. 8. 


But in ſuch caſe of an adminiſtration durante Princes 
minore etate of an executor, in caſe of an exe- ©: * 5 
cutrix, if the 1 is under ſeventeen years of ages? N 
and ſhe marries a man of full age, the firſt ad= 6 
miniſtration. ſhall ceaſe, for the ang may N 
adminiſter as executor. | 


All theſe caſes therefore of allele 
granted irregularly, the defendant AY take 
advantage of. 


As to the * iefellf i it is to be obſerved, 
1ſt. That if an executor pleads plene adminis» Arnold v. 
fravit, and thereupon iflue is joined, that he Arnold. 
has admitted himſelf to be executor, and there- 3 558 
fore cannot ſhew chat he only acted as. agent Bull, N. P. 
for the executor; for then he ſhould have 143. 
pleaded ne unques executor. But if he gives in 
evidence a retainer, the plaintiff cannot object 
that he was executor de fon tort, ſo could not re- 


tain 


298 8 Le 
tain without ſhewing the will, and who were 
rightful executors. OY N 


Jane Noce! 2. Upon the plea of ne unguet executor, may 
TR , be given in evidence, that the ſeal of the ordina- 
123 5 9. % was forged; or adminiſtration repealed ; or 
8. C. that there were bona notabilia; but evidence that 
another perſon is executor ; br that teſtator war non 
compos ; or that the vill was forged ; cannot be 
ven in evidence: For that would be to falſify 
the feal and proceedings of the ordinary, in a 
matter of which he has cognizance, and where. 
in he is judge: but in the former cafes the ſeal 

of the ordinary is admitted and avoided. 


Harding v. 3. If an action is brought. againſt a perſon 


Salkill. as executor, . and he pleads, that he 7s not execu- 


Salk. 297. , but adminiſtrator, it muſt be pleaded in 


abatement, and not in bar ; for a recovery againſt 

one as executor is a good bat to another action 

for the ſame cauſe againſt him as adminiſtra- 
tor. „ 


— 


Foolery, And where defendant des fo plead, that he 


Cooke. ic adminiſtrator; in abatement, he need not tra- 


— 296. verſe, that he euer intermeddled as executor, which 
Owers v. 


Cote. he might have done, and fo have been executor 
Selk. 298, de fon tort. For it ſhall not be intended that 


he did fo, as all acts are intended to be right- 


ful, till the contrary appears. For if in fact 
the defendant was executor de /%n tort, plaintiff 


might reply it; and beſides defendant need on- 


ly traverſe that which plaint#f has alleged in his 
declaration, 


* But 


D E B T. 


* S. and pleads, that he is executor, then de- 
ndant muſt go on and traverſe, « Ab/q. hoc 
that F. S. died inteflate ;”\ and the reaſon is, 
that unleſs there was a dying inteſtate, no ac- 


tion can be W e againſt one as adminiſtra- 


tor, and to ſay that he was executor, is by im- 
plication only an anſwer to the dying inteſtate. 


11. Theſe are the pleas of the moſt import- 
ance which occur in this action; and it will 
now be neceſſary to conſider the caſes of 


D — 2 


Evidence. g 3 
1. On the part of the Plaintiff. 


*c If there is in the declaration any averment 
* which does not go to the giſt of the action, 
© nor is neceſſary to the ſupport of it (as on 
« a collateral matter) ſuch averment need not 
« be proved.” 


As where in debt on a policy of inſurance, 
plaintiff, in his declaration, ſtated an agree- 
ment in the policy, that if any diſpute aroſe, it 
ſhould be 197 aer to arbitrators choſen by ei- 
ther party, and averred, that it had not been re- 


ferred, but without any default in him. At the Hill v. 
trial, plaintiff did not prove that he had ever 2 1 
named a referee; and it was therefore objected, G. 3. 2 * 

that he had not proved his declaration. But Bull. N. P. 


on a caſe reſerved, the Court were of opinion, 167. 


chat it was a collateral matter, and no part of 
the contract; and ſo being not neceſſary to have 
been ſet out, need not be proved. i 

; 2. In 


| 2099 
But if defendant is ſued as adminiſtrator of 3. c. 


+, 
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2. In Caſe of Bonds. 


Bull. N. P. I. © As the _—_— of a deed depends on 
254. 6c the delivery, as well as the execution of it, 
© both are neceſſary to be proved.” 


Abbot v. Tt is therefore a general rule, « That the 
Ptumb. Au bſcribing evitngſs to a bond ſhould, in an action 
on it, be always produced to prove the execution 
of ie, unleſs ſome reaſon is ſhewn why he 
cannot be procured ; neither will the confeſſion 
of the obligor himſelf to a third perſon be ſuf- 
ficient : but if the ſubſcribing witneſs denies 
the deed, other witneſſes may be pere to prove 
the atteſtation. 


« But where the ſubſcribing witneſs cannot 
&* be had, collateral evidence is good and admil- 
ec ſible.” 


Coghlan v. As where the ſubſcribing witneſs was of the 


William- name of Steele, who not being produced, the 


ſon. 


Dougl. 89. laintiff proved, that a perſon of that name 


ad gone out to India, in a ſhip of which de- 
fendant was purſer; but inquiries had been 
made after him, and he could not be found. 
Plaintiff proved further, that he had applied 
to defendant to ſettle the bond, and that he 
then offered  8o/. and to ſettle the reſt with in- 
tereſt at the end of the year. This was held 


to be ſufficient evidence to ſupport the prwn- 


tiff's pas and he had judgment. | 
Ms: 


fs, Y, to A £4 


c 
0 
h 
n 


* 
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Where the witneſs who atteſts à bond is Henley v. 


dead, it is not ſufficient to prove his hand, it Phili 61 2 
A 48. 


muſt alſo be proved, that ne is dead. I his? 4 
caſe, though in equity, is there ſaid to be the 
ſame at law. 


So where che ſubſcribing witneſs kad be- Jones v. 
come infamous, by a conviction for forgery, 3 
on producing the record of the conviction, his 33. 
hand was allowed to be proved 1 e wit- 
neſſes as if he was dead. # REY 

« Tn this laſt caſe the witneſs was incapac 1 
« tated from being a witneſs, by act of 
“ in which caſe collateral evidence Was 9's n 
« mitted; and the caſe is the ſame in matters 
« of neceſſity, or where the witneſs is under any 
« legal . either ee own means or 
« otherwiſe. W 

As where the Aan who was witneſs to the. Godfrey v. 
bond was afterward adminiſtrator de bonit non Norris. 
to the obligee, and brought this action on it, n, 
and being plaintiff was incapable of bei 
evidence; proof of his e L ee 
to be good evidence, and letters from . he 14 
obligor admitted in evidence, y We men- N 
tion of the bond. 712 „ WN LAS, 


5 


** 


ns . 


80 where there were 1 e in e 
bond, and one only was ſudd, the other be 1 
admitted as an evidence to prove the executio ta 
of the bond by the defendant. 


« 'But the witneſs muſt p roye e ex Pr ar L 
&« of the bond by le aaa . SY 
| Fo 1 4 


: . 
T, M 


ths, 3 
Meme v. For it ls hot fufffcient to prove, that one who 
l 20 3. %% Ec. F 8. (the obligor in the bond) 
Bull, N. F. executed it, if the witneſs did not know tlie 
171. nee een 


Ld j 


2.̃. Tu rde taſe of Liofer. 


ft ww mw 4 63 £ 8 --= 


Per Holt a: If defendant infifts that the leaſe declared on 
Maidſtone,” is not the plaintiff's, the plaintiff may ſhew 
＋ — 232 p. that it was made by one who had authority 
171. from him, to make it (as his attorney) and the 


7 


authority need not be produced. 


Coombess But where a man gives power to an attor- n 
caſe, ney, ſo to act for him, the attorney cannot do 5. 
3 it in his own name, nor as Hit own att, but in b 
Frontin v. the name and as the ack of his principal; and e: 
Small. if made otherwiſe it is void. n g 
2 Stra. 06. fe 
3. Tn the ca of Euecutors and Adminiſtrators: g 
, Jai. # j 1 | t 

welborn v, If the defendant pleads plene 'adminifiravit, 

Dewſbury. the plaintifF cannot, upon this iſſue, give in 
per Sul. Evidence a copy of the' inventory delivered i t0 
Eyre . the defefidaht to the Tpiritual "court, wnleſs i it 
Bull. N. P. tua? ſigned by him, though it was ſigned by th / 
4% Approviers; But he may give in evidence, %% in 
22... the defendant" had afſets, or if he gives an in m 

ventory in evidence, he may ſbetu that the good 

"avere uhdervalued. * 

| JV nn 
mich v. 80, if in the inventory produced, and con ot 
Davis. taving the account of the debts due to thi ir 


—— teltator's eſtate, it ddes not diſtinguiſh betwea 


Wicke Ch.]. 8 ; the 


d) 
he 
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the /perate and deſperate . debts, it will be ſufh- Bull. N. P. 
the on charge the executor with the whole Ali _ 
as aſſets, and put him to prove if 3 of, M.A Jlif, Hill. 
were deſperate. As if the article w ſtem 2 G. 2. C. 
for debts due and owing, which 1 5. Bull. N. 
myſelf to be chargeable with when reco- . 74% 


vered.” 1 


But all che ſperate debts are. Jai, in, (his Shelley's 
hands; for it is a that he may have; the caſe 


for demanding, uuleſs the e 80 e Balk. 296. 
be proved. est tit 0 


2. Where the blatt has taken, a; judg- Taylor v. 
ment againſt an executor,, who had pleaded. 1 5 
plene admini/travit, o aſſets quanda accideriut, f bers.” glee 
he ſhall not, in a Gbſcquent action againſt, the tings after 
executor, ſuggeſting, a deugſlauit, be allowed to Trin. 1769. 
go into evidence of aſſets haying been in de- —4 N. F. 
fendant's hands before . E 1 
plaintiff, by ſo taking his judgment, had ad- + 
mitted that defendant ad fully adminiſtered. to 
that time. 


3. If defendant pleads plene Pe es, 1210 3 
to an action of debt, it admits the debt; for Sow, . 
it is for a ſum certain: but. it is otherwiſe in „ . 
oſumpht, which, is for a ſum uncertain, ; and 7284 
in the form of damages ; for there the N 

muſt prove his debt. 


And if the action of debt be on a "LAT 8. "<p 
and plene adminiſtravit pleaded, and defendant 
offers proof of payment of another bond, he 
muſt prove that it was ſcaled, and delivered. 
(chat i ity was a, complete deed intitled to, 105 | 

| rity . 


— 75 —ů — . — 
= 


Adams, 
I Sid. 432. 


Bull. N. P. 
144. 


Per Holt 
Ch. J. 
Paſch. 4 
Ann. Salk. 
M858. Bull. 
N. P. 145. 


1 copy of 


e 
rity) but if it is on a ſimple contract, pays, 


ment is. only neceſſary to be proved : becauſe, if 


no bond, it is a good adminiſtration in that 


action; for che ſimple contract demands are 
in the ſame degree. 


4. „ As it was beſore ed, that by 
c“ priority of action a right attached » the 
« perſon who brought the action, no 


0 artificial reference of the filing of hy ill to 
« the firſt day of term, ſhall the erecutor or 


“ adminiſtrator be injured.” 


For if to plene admini Hravit, plaintiff re- 


plies aſſets at the time of exhibiting his bill, 


(viz. on the firſt day of term) if it appears in 
evidence, that the bill was not filed for ſome 
days after, defendant ſhall | have advantage of 
it, and he ſhall not be bound by the laying of 
it on the firſt day of term ; but he ſhall be al- 
lowed all payments made before the real filing 
of the bill. 


But if to plene adminiſlravit, plaintif re- 
plies, aſſets at the time of ſuing out his origi- 
nal, viz. on ſuch a day, and * rejoins, 
that he had not affets then, on which iſſue is 

joined, the plaintiff need not give in evidence 

the original, to prove the time of 
its being taken out; becauſe the. defendant ad- 
mits it by his rejoinder. 


If an executor compounds with the cre- 
rn and after, at the ſuit of any of them, 
pleads plene reno ap roof of the com- 
polition would be ve of aſſets, nor 

would 


wy >» >» => 


— 


cw eo» RW 


— © © 3 -x 


on evidence, it appeared to be for nine months. 


: OD: &, B 305 


would the court ſuffer him to give evidence of 
no aſſets. ö 4 N 


4 


2. Of the Evidence. on the Part of the Defendant. 


1. In debt on a bond defendant pleaded, Titus v. 
that the money was lent from 24 of * Auguff, Lady Preſ- 


: . 223 2 , ton. 
to 24th May, for a premium of 150 guineas; ag te 1. 


It was objected, that there was a variance; for 
the ks ſhould be lunar months, and ſo that 
the contract would not reach to the 24th of 
May ; but it was adjudged, “ That the time 
« ſhould be governed by common underſtand- 
« ing, which was kalendar months, and fo that 
« there was no variance. a 


2. In debt for rent, and ni debet pleaded, Anon. 
defendant may give the  fatute' of limitations in Salk. 278. 
evidence; for the ſtatute is in the preſent tenſe, 
and ſo makes it no debt at the time of plead- 
ing. But it is otherwiſe in aſſumpſit. FRE 


So, on the ſame iſſue, defendant may give 1 Sid. 151. 
entry and expulſion in evidence. 


p 


2. Upon plene adminiftravit pleaded, and , Co. Litt, 


fint riens inter mains, if it be proved that de- 283. 


fendant had effects of the teſtator's in his 
hands, he may give in evidence, that he paid 
to that value of his own money, and need not 


plead it. 


' 


So he may, on this iſſue, give in evidence, 1 Mod, 
that he was but executor durante mingre etate ; 174. 


1 that 


Ts 
— 


— — — en — — — ——U—U— ᷑—— 


| 
| 
| 
| 
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that he paid debts and legacies and that he had 
delivered over the reſidue of the teftator's tate and 
effefts to the infant, when he came of age; for his 
power then ceaſes, and the new executor then 
becomes liable to actions; but he will be au- 
ſwerable for ſo much as he has waſted, and the 
new executor has his remedy againſt him. It is 
ſaid in this caſe, that he is not liable at other 
men's ſuits; but in 6 Co. Packman's caſe, and 
Latch. 60. it is ſaid he is; of which laſt opi- 
nion Buller ſeems to be. | 


. The decifion in Packmar's caſe is, that if an 

caſe. adminiſtration be granted to one, which is af. 

6 Co. 186. terwards repealed, and admmiſtration granted 
to another, that all diſpoſitions and payments 
made by the firſt adminiſtrator, while his ad- 
miniſtration remains unrepealed, ſhall be good; 
but if he waſtes the goods, that any creditor 
may charge him in debt. 1 


r 


12. Having now at length conſidered the ſe- 
veral caſes on the grounds, pleadings, and evi- *« 
dence in this action, it now only remains to con- 


fider thoſe on the heads of the Fn 60 
„ Verdict and Judgment. 


Per Wild 1. The jury, beſides finding the debt, ought © 
Juſt. Paſch. to give damages for the detention, which is 
bog * uſually one ſhilling, though under particular 
p. 178. circumſtances, it may be more; as where th 
principal and intereſt due on a bond exceed the 
penalty; in ſuch caſe, the jury ought to give 
the reſidue in damages, as well as in debt on af du 

ſingle bill. a dene 

And 
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And this is now ſettled, that the jury may Ld. Londſ- 
ſo find, though contrary to the caſe of White oo i 
v. Sealy, Dougl. 49. in which it is decided, that Paſch. a. 
in debt on a bond, no more is recoverable than 28 G. z. 
the penalty. | Term 
+4 5 MF ; TENT Rep, 388. 
2. c Where this action is founded on a con- 
« tract for a ſpecific ſum, and that grounded 
« on the agreement itſelf, plaintiff can recover 
« only that ſpecific ſum, and there can be no 
« apportionment.” 


an As where plaintiff declared in debt, on a Counteſs of 
af-W promiſe to pay him 100 J. per ann. for his Plymouth 

ed trouble in collecting rents, and brought his ac- . . 
nts tion for 75 J. for three quarters' ſalary, and had 1 Bulk. 68. 
ad- a verdict for it in C. P. Judgment was re- CEE 
d; verſed : for it was an entire contract for a 
tor WM year's ſervice, and there could be no apportion- 


ment for a leſs time. 


ſe- « But where the debt depends on ſomething Salk. 659. 
evi- © extrinſic (as rent, ex. gr. there plaintiſf may fer Holt. 
con- „ have a verdict for * is really due, tho C. J. 

« more is demanded.” 


« But as a ſum certain is always claimed, Co. Lia 
« the verdict mult go to the whole of it, that 227. a. 
ugbtl © is, if the jury find part to be due, they muſt 
ch is find i debet to the reſt,” bit ry 


e the] For where, in debt, on à charter-party, Hooper v. 
d the wherein defendant covenanted to pay fifty gui- Sepherd, 
giveſſ neas per month, and plaintiff declared for 500/. = 

t on due on balance on that account, defendant 

pleaded payment for all the time the ſhip was 


an 


Richardſon 
v Dowell. 


Cro, Jac, 


SS- 


\ 


Dowdall's 


caſe, 
46. 


6 Co. 


D 


in his ſervice, and iſſue being joined thereon, 
the jury found: that 357 J. remained unpaid; 
but ſaid nothing to the reſt of the 5001. This 
was-in C. P. and. judgment was. reverſed ; for 
the jury had not anſwered to the whole de- 
mand, and ſo the defendant might be called up- 
3. If an executor pleads plene adminiftravit, 
and iſſue is joined thereon, and the jury find 
that defendant had goods in his hands, but, do 
not find the value, the verdict is void for uncer- 
tainty. | | 


If the jury find fee in Treland, it ſhall charge 
the executor ; for ſuch are aſſets every where, 
and the jury may enquire of them. 


2. As to the Judgment. 


Courts of law formerly conſidered the pe- 
nalty of the bond as the debt, and gave judg- 
ment accordingly. This drove defendants into 
Chancery, where the decree gave only what 
was really due for principal, intereſt, and 
coſts. For remedy of this it was enaCted, 


by ſtat. 45 Ann. c. 16. That in all actions 


« brought upon bonds, in which is a condi- 
te tion or defeaſance to be void on payment of 
« leſſer ſum at a day certain, if defendant 
© ſhall bring into Court all the principal, in- 


4 tereſt, and coſts of ſuch, the money ſo 


c brought in, ſhall be deemed a full diſcharge, 
« and the court ſhall give judgment accord- 


« ingly.” 
Under 


| D zeg 
Under this ſtatute it has heen held, 


1. That where the bond is to pay a ſum of Bridges 
money by inflalments, upon failure of pay- -n William» 
ment of any, and action brought on the bond, 815. 814. 
the defendant may, under the ſtatute, bring | 
the arrears, 900 of the laſt inſtalment into 


court. 


2. But where the bond is in that form, and Darby v. 
default made in the payment of any of the in- Wikis. 
ſtalments, the plaintiff may ſign his judgment 7 
for the whole ſum, but not take out execution S 
till the inſtalments become due. | | þ 


So where the bond was for a ſum of mo- Madfieldy. 
ney payable at the end of three years, but the-Touchett,/ 
intereſt by half-yearly inſtalments. On default 1 
of payment of one half year's intereſt, the en 
Court allowed plaintiff to ſign judgment for 
the whole ſum, though not then due, but with 
ſtay of execution on payment of the intereſt 
then due. 


3. © But in theſe caſes the bond muſt be 
« {imply for the payment of money by inſtal- 


“ ments.“ 5 


For where it was ſo reſerved, but there was Gowlett v. 
a further condition, “ That if any of the in- Hanforth. 
ſtalments was unpaid, that then the bond * 
ſhould ſtand in full force for the principal 


and the intereſt then due.“ Default being 
made, the court refuſed to ſtay proceedings on 
payment of what was due for the inſtalments; 

» hue... * 


8 MN. 
but gave judgment for the whole money then 


unpaid. 


Bonaſous/ 80 where a bond was for payment of a ſum 


v. Rybot. of money, and the parties agreed, that it ſhould 
2 be — inſtalments oy | 

executed, to be abſolute if the. payments were 

regular, if not to be void: Default being made 

in payment of one inſtalment, the court held 

the defeaſance void, and that plaintiff might 

| — judgment on the ſixſt bond for what was 


Martin v. 2. The bail, in any action, ate only liable 
Moor. to the debt ſworn to, and coſts, not to the 
ſium recoyered by verdict, if more. Doug. 


316. 


Ban e, 3. If there is a judgment againſt two, and 
3mart. ons of them dies, the plaintiff may hore execu- 


Raym. 26 tion, againſt the ſurvivor FI 


— 


CHAP. 


a defeaſance was 


4 
* 
5 
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CHAPTER M. 
TEE AcTioN or CovExNANr. 


1 is an action brought for the 


recovery of damages for breach of any 
agreement entered into by deed between the 
parties. 
This agreement muſt always be * deed 3 F. N. R 
but the action lies equally whether it be by in- 340. 
denture or deed poll. 1 1 


8o if the agreement is by deen eu is Foſter and 
ſufficient to maintain the action againſt the'co. Wilſon v. 
venantor, that he has ſealed it and delivered it 1 . 
to the covenantec, though covenantee himſelf 212. 


never ſealed it. 
- Covenants-are either in deed, or in en 


ct in«deed are Ach as are e y x Co. $0. 
mentioned and recited in the agreement be- 
tween the parties. 


7 - 


Covenants in law are ſuch as the law raiſes 
or implies, though not expreſſed; às if leſſor 
demiſer to leſſee by deed or a certain lime, the 

law 
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by 


COVENANT. 


law always implies a covenant on leſſor's part, 
that the leſſee ball quietly enjoy during the term. 


Covenants again may be -confidered with 
reference to the object. As real or perſonal ; 
that is, annexed to the land, or merely to the 
perſon. | 

In treating of this action, I ſhall conſider it 
1. With reference to the contract or agree- 


ment. 2. With reference to the perſon. 3. 


The pleadings. 4. The verdict and judg- 


ment. 


aſt, Of Covenant with Reference to the 


V_—_ 


_ Under this I mall conſider, iſt, The erention | 


of covenants. 2. The conſtruction of cove- 
nants. 3d. Covenants | ſecured” by bond. 4. 
What ſhall be a breach of covenant, 


7 1/. Of the Creation of Covenants. - 


Roll. Abr. 1. There is no need of the word - covenant, 


318. 


nor of any particular form of words to conſti- 
tute a covenant in deed z for any thing under 


- the hand and ſeal of the parties, importing an 


agreement, ſhall ſupport this action, as amount- 
ing to a covenant. | . 


Roll. Abr. As in the caſe of a leaſe of lands, in which are 


519. 


the words 4d yielding and paying“ ſo much 
3 N 5 rent. 


rr 


nr. 


li- 


er 


C OY EN A' N . „ 

rent. This is a covenant, and this action lies x Vent. 10. 

for the non-payment, ſor it is an agreement ſor 

the payment 0 "ene, which amounts to a co- 

venant. ; oe dt ont er 31 

l 

80 3 in a leaſe of. 6 Hugh Were: Wee v. 

words, * And the leſſee hall repair the mills, 5 2gg 
4547 nd, 

thoſe were held to make a covenant, for it was Cro. . 

the clear agreement of the parties, and my 399. 

by indenture, it is che words of both- Poph. Tat 


80 in nene of eee hene Walker's | 
there are no formal words, but only. an agrees 11 . 
ment that the maſter ſhall do this and the ap- 19. ny 
prentice that; yeh it is a armen on both 
ſides. fen ene ale #344 
£06 But where the word 1 is wanting, 

« the words m1. import an rh, . 11 
« action will not lie.“ e 15 wen? ond. 


* 1 


as: x4) 

As if leflee for years covenants to repair, tor 9. 
c. provided always, and it is agreed, „ That! ur. 
leflor ſhall find e, This — $i a ener. 18855 
nant on the part of the leſſor, and is a quali- 
fication of the covenant of the leſſee. But if 
the words had been only © that leſſee would, > +. + 

repair, provided always, that leſſor ſhould nd | Ker 4 | 
timber” (without the words (e it is agreed”) Het 
this would create no covenant on the part | 
leſſor, but would be a condition precedent the 
performance of the lefſee's covenant to e : 

2, 6 Coumants 3 in lau differ in "this hdd! 
te from covenants in deed, that the thing to be 

e performed in the 2 of , covenants i in deed 

vs 1s | 


EY N 


cc is founded on the worde, which expreſs. what 
“ is to be done, as yielding and paying, imply 
« covenants to pay rent. But covenants in 
« law do not follow the words, but are the 
#7 “implications of law raiſed from the expreſs 
. «© covenants, and required to be performed as 
_ ©, © neceſſary to the enjoyment of the expreſs co- 

«© venant.“ | 


Noke's Ad in the caſe of leaſes for years by the 


caſe, words « conceſh && digi. Theſe words im- 


CTarth. 98 a covenant in law on the part of the leſſor 

Or IN — has a good title, and l leſſee is 
evicted, he may maintain an action of cove- 
nant. For by reaſon of the defect of the leſ- 
ſor's title he could not enjoy the demiſe which 
had been made to him. 


Andrew's So where an aſſignment was by the word 
eaſe, ( grant“ in caſe of eviction, covenant was held 


1 3. % recital of an agreement in the begin- 
e ning of a deed ſhall create a covenant upon 
« which this action will lie.” | 


Barfoot v. On the demiſe of a coal-mine, it was recited, 
Picard. „ That before the ſealing of the indenture it 
eb. 465- nad been agreed, that the plaintiff ſhould 
| have the third part dug, r.“ On action 

of covenant brought on this, it was objeQed, 
_ _ — hat there was no covenant, that the plaintiff 
Was to have the third part. But per Hales, 
awere it but a recital, that before the indenture 
they were agreed, it is a covenant; fo to ſay, 
*« whereas it was agreed to pay 20/.” For 


now 


— — 


now the dente confirms the former agree- 


I £42, ob nr 
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ment, by ſuch declaration, and makes it a co- 
venant. : 


So where defendant by deed poll recited, that Severn 
he was poſſeſſed of certain lands for years by, Clarke 
good and lawful conveyance, and aſſigned the 12. 5 
ame with divers covenants and agreements, and | 
gave bond for performance. It was reſolved 
that the recital was to be held as within the 
condition of the bond, and that if he had not 
the intereſt recited, by good and lawful con- 
veyance, that the bond was forfeited.  — 


4th. „ Where a covenant refers to a 
« ceding inſtrument upon which it is founded, . 


that inſtrument ſhall determine the covenant, . 


« that is, the covenant ſhall extend as far as 
« the inſtrument, and no farther,” r. 


Defendant married Rebecca Morſe, widow, George v. 
who had iſſue by a former huſband, Fobn, Butcher. 
Samuel, Daniel, and Nathaniel, to all of whom 20% 
except Nathaniel, their father had left by wil ©" 
501. Defendant, before the marriage took 
place, reciting the ſaid will as it was, cove- 
nanted to pay the legacies deviſed 255 it, viz. 0% 
to John, Samuel, Daniel, and Nathaniel. On 
covenant brought, defendant pleaded perform- 
ance, viz. gol. to John, Samuel, and Daniel ;. * © 
and plaintiff demurred for cauſe that he had not vs £4 
paid 5o/. to Nathaniel, according to his cove- 
nant, but it was adjudged, that as the cove- 1 
nant was to pay the ſeveral legacies bequeathed” + 
ee will, that that ſhould rule the extent of | 

e covenant, and as no legacy was in the wilk 4 * 

| given- 2 9 
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given to Natlaniel, he ſhould recover no- 
thing. ; * 


5th. © But where a covenant is founded on 

x „. à conveyance of an eſtate; if the eſtate in- 

„„ tended to be conveyed is void, the covenant 
4 is void alſo.“ | | 

Caxenhurſt. As where the conveyance was © a grant of fo 


Lu Capen- much of a term as ſhould be unexpired at the 


Sir T. death of A.“ and covenant for quiet enjoyment | 


'Rayra, 27, and bond. This conveyance being void, on 
. account of the uncertainty of the time (Co. 
Lütt. 45. b.) the covenants were adjudged to 


Northeote But it is © otherwiſe where the covenant 
Liner is independent of the eſtate, as to pay mc- 


* 


BS... 


25 07 the Conflrufion of Covenants, 


*.r\. Of covenants in general. 2dly, Of ſpe- 
cial ones uſual in conveyances. 
25 1/. Of Covenants in general. 


Per Lord © The diſtinction between the conſtruction 
Manebeld, « of covenants, implied by operation of Jaw 
5 evt « and expreſs covenants is, that expreſs cove- 
2 Burr, © nants are taken more ſtrictly; and a man 
1637. « may without confederation enter into an ex- 
„ preſs covenant by hand and ſcal, to the 
« performance of which he is at all events 

« bound.” | As 


*, 


bo mo 


— 
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As in this caſe, where a maſter of” ps Shubrick YR 
* d to b '#- 9 fo 5. v. Salmon. 

by charter: party covenante to be at Carolina | erent | 

a certain time, though it appeared at it was . . | 

impoſſible that he could be there at the time, 1 

from ſtorms and other cauſes; yet he Was 6 held f 1} 

to be liable on the covenant, ee, Vp jk 


« For where the covenant is 8 th | | 
« muſt be an abſolute performance, nor. ſhall | 
« jt be diſcharged by any —_ matter, 
» whatever.” 


TITY 4 


As where, in covenant for a year's rent om Monk. v. 
Michaelmas, 1725 to 1726, defendant, ſhewed 5 2 
upon oyer of the leaſe, that leſſee. by; covenant * N 
was bound to repair in all caſes, t,, 
and then pleaded: that before Michaelmas, 1725, 
the premiſſes had been burned down, and not. | 
rebuilt by plaintiff during the, whole year, 1 
þ that defendant had no ,enfoyment for the. whale 
time claimed. But on demurrer, the plaintiff — 
had judgment; for the covenant to pay rent 
was abſolute, and if defendant had any injury 
he ſhould have his remedy, but could not let it 
off againſt the demand bor: rent. b 


But note theſe exceptions... 


1. If a man covenants. to do a thing which Salk; 566. '1 
then is lawful, and a ; flatute comes which declares 


it unlawful, or hinders him from doiig it, che 
covenant is annulled by the ſtatute. 


If a man covenants not to do a thing 
which it was then lawful for him to do, and a 1 
flatute comes which compels. him 120 ity the ſta⸗ | i 
tute TRAY the, covenant. 

EOS, Oe a But 


5 
; 
. 
: 


R 
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3- But if a man covenants not to do a thing 
which then was unlawful, and an a# comes and 
makes it lawful ; yet ſhall the covenant remain 
unrepealed. | 


2. “ Covenants are to be conſtrued ſo as to 

tc have effect, and correſpond with the intention 

« of the parties at the time of making them; 

« therefore a performance according to the 

«letter, and not according to the ſpirit of the 

( s covenant, is not a legal performance.” | 


Teste As where the condition'of 's bond” wa, that 


caſe, defendant ſhould before a certain day deliver to 
Nobis the plaintiff a bond, wherein the plaintiff was 
v. Aunts, bound to defendant. If before at day de- 
1 Sid. 48. fendant ſues the plaintiff on the bond, and recovers, 
a though at the day he delivers it up, yet it is no 

15 performance, for it could not be the intention 


of the parties, that it ſhould be put in ſuit. 


hut if the covenant is once well performed, 
though by a ſubſequent act it becomes of 19 
« fea, yet it is a ſufficient performance.” 


leighk& As if a man be bound that his ſon (who is 

_ then an infant) ſhall before fuch a day levy a 

e fine, or (being infra annos nubiles ) ſhall marry 

gn B.'s A 19K 8 ſuch a 47 and before 
ſuch time the ſon levies the fine or marries the 
daughter, and the fine is afterward reverſed for 
error, or the ſon when he comes of age diſagrees tt 
the marriage, yet is the covenant well and ſuth- 
ciently perſormed. 


3. „But where there is any doubt as to the 
« conſtruction of a covenant; it is a rule, that 
| OY OWL * 


t 
4 
8 
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« it is to be taken in that ſenſe which is moſt Arong 
« ggainſſ the covenantor, and beneficial to the other T | 
6 party.” 3 


Therefore, where defendant covenanted Hookes v. 
with the * that if he r marry his N 
daughter, that he would pay him 20/. n 
aun, without bug for Bow ng it was kata, E 
that it ſhould be for the % of plaintiff (the 
grantee) and not for one year only. For ſuch 
conſtruction is moſt beneficial to grantee, and 


* 


againſt grantor. ie | 


© Therefore covenants being intended for 
« the benefit of covenantees, by no act ſhall 
« the coyenantor be allowed to defeat the ef- 
« fect of his own covenant.” _ 


As where defendant covenanted, „ That Griffith v. 
the plaintiff ſhould have all the grains made Goodhand. 
in defendant's brewhouſe, for 3 rs, * wal 
and the breach aſſigned was, that defendant 3 
had put hops into the grains, by which they Sir Th. | 
were ſpoiled, and the cattle would not eat them. Jones 191. | 
The action was held well to lie; for the intention | 
of the parties was, that plaintiff ſhould have” 
the benefit of the grains, which by this means 
were uſeleſs. 


So if I covenant to leave all the timber 
which is growing on the land when I take it, 
and at the end of the term, cut it down, but 
leav? it there, it is a breach of the covenant. 


4 „ No covenant ſhall be cönſtrued to a 
greater extent than the words import.” ag | 
: . 1. 
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1. In point of time. | 


Ld.Arling- 1. In covenant, plaintiff declared, on an 


ten v. 
M-rrick. 

I Saund, 
&F Fe. i$..* 
3 Keb. 45. 


1 


Woodroof 


v. Green- 
wood. 


Cro . Eliz, 
41 7. 


City of 
London v. 
Greyme. 
Cro. Jac, 
182. 


indenture, in which it was recited, „ That 
whereas Lord Arlington had appointed T. Jenkins 
to be his deputy poſtmaſter for fx months next 
enſuing, and the ſaid T. Jenkins covenanted, that 
duting the time he ſhould continue poſtmaſter, 
he would execute the office, and well and truly 


pay over ſuch monies as he ſhould receive,” &c. | 


&c. Defendant pleaded performance, and plain- 
tiff replied, that the + of Fenkins had continued 
deputy poſtmaſter for two years after, and 
ſuch a day in that time received ſo. much and 
had not paid it over, Per, Cur. no action of co- 
venant will lie; the indenture limits the time to 
fx months, which being expired, the conti- 
nuance muſt be on a new agreement, not on 
the firſt indenture, and the time mentioned, 
« during which he ſhould continue, refers 
only to the fix months. | | 


2 2dly, Nor to take in mare perſons, or different 
from thoſe mentioned in the covenant. 


As where the covenant was that lefſee ſhould 
enjoy againſt all perſons except the Queen, &c. 
being kings or queens of eben, Thi Cove- 


nant was held not to extend to the paterrtee 


of:the Queen. ti i — 
4 0 « Nor to vary the duty to be perform- 
10 e 35 the" © | ; 


1 : * 


For where the city of London covenanted, 
“ To find eight men to grind every, day in 
2 5 Bridewetl 


'S N 
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Bridetuell dock, and that if they failed in wy 
part, that defendants ſhould retain'fo muc 
man out of the rent“ (the city being leſ- 
ſors of the houſe.) Defendants pulled down the 
corn-mill, and erected an horſe mill, and 
then wanted to deduct ſo much as was the 
allowance for the eight men; but it was ad- 
judged, that it could not be done, for by the 
change of the  ſubjeft,” the covenant was diſ- 
charge. ten telt BY 14% 
1 ein None 149 FR 1 
- So where, on a diſſolution of partnerſhip 
between plaintiff and defendant, who were 
wharfingers, there was à covenant, | „ That 
plaintiff ſhould have a moiety of the goods, and 
that each ſhould bear an equal ſhare of the ex- 
pence of weighing and dividing ; but that the 


plaintiff ſhould ſolely bear the charges and ex- 


| Wl pence of conveying his moiety of the goods 
„to a warchouſe he had taken.” The breach 
S aſſigned was, „That defendant had not deliver- 

d , moiety of the goods,” and on demurrer 
the defendant had judgment; for there was 
no part of the covenant to deliver, and there- 

fore no action lay on it: though it had been 


removing the goods. 
4th. „ The operation of a covenant mult 
1e therefore be confined to that only which is 


« in being at the time of the covenant.” 


As where in a leaſe made by the biſhop, 
was that coyenant uſual in bithops' leaſes, 
« to pay all taxes;” this ſhall not be conſtrued 


1 in 
| . | 3 
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Stephens Vs 
Carring- 
ton. 


Dougl. 26. 


otherwiſe if defendant had ebfiruded plaintiff in 


Davenant 
v. Biſhop 


of Sarum. 


g 2 Lev. 68. 
to extend to any taxes, but ſuch as were in be- 1 Vent. a3. 


: 
} 
; 
f 
* 


| 4 Rel 
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ing and oe before, that is ſynodals, procura- 
tions, tenths, and ſubGdies, and not to any 
charges or taxes after impoſes, or of another na- lei 


ture, the 
Noke'scaſe. goth, Expreſs covenants Chal qualify the | 
4 Co. 80. —y and extent of covenants in law. wm = 
Ys 


om, Where the «covenant is for any thing wil 
which i is either contrary to law, or ſuch as uM 7 
contrary to good policy to wn, rh this aCtion 
cannot maintained. - 4 


I. o.] e v. Of this Jeferignian are covenants in reſtiaing ten 
r marriage, or "reſtraint. of trade. Vid. lef 


4 Burr. 
ang. chaps 2 


4. 41 bara to the conftruMie thei 
« of 3 covenants uſual in 1 
« ances.” 3 


The iſt are covenants for 


| Bret Enjtyment. 


Tritte , Where there is a covenant for quiet enjoy- 

Sir William _ this ſhall not extend to a tortious eject mem 

N by a a, 46 becauſe that for this wrong 8 

Gro. Elz. leſſee may have his remedy againſt the ſtran- 

213. ger himſelf; but if the leſſee be ejected by 
leſſor himſelf, there leflee may have cove 


_naat, 


But 
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But if the ſtranger claims by elder title than x, N. B. 
the leſſors, leſſee may have covenant againſt 342. 
leflor z for he then can have no redreſs againſt 
the ſtranger, whoſe title is good in law. 


2. But if leſſor covenants expreſsly that Tiſdale v. 


lefſee ſhall enjoy during the term, „ quiet- Eſſex. 


ly, peaceably, and without interruption,” this 35+ . 


ol will extend as a covenant againff all tortious 
«Wl ejetments whatever. 0 . 


And though the general covenant- to ſave Perry v. 


hormleſs, or for quiet enjoyment, does not ex- 1 : 
1M tend to the tortious acts of a ſtranger; | yet 1 85 


4. leſſor may covenant againſt the act f a parti» 
cular perſon or perſons, in which caſe covenant 
will lie, in caſe of a tortious ejectment by 

MN them. ph | 


34. „ The breach of this covenant muſt be 
by ſome af.” BITE 2 


For there the covenant was for quiet en- Whichcote 
joyment, without let, trouble, or interruption - al. v. 
and the breach aſſigned was, that leſſee ha- 1 Brown. 
ving underlet, Jer bad forbid the tenant to pay gx, 


his rent. It was held to be no breach; for there 


5 was no act cauſing a breach. 

em Y | Ai . (ene 

ng So where a tenant for life, made a leaſe for Gervis v. 
an- twenty-one years, by indenture, and covenant- Pede. 
byſW <d, „ That he had not done any act to pre- 613. 
ve - judice the ſaid leaſe; but that leſſee ſhould 


enjoy it againft all perſons.“ Tenant for 
life died, and his leffor entered, on which 
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© 1 1, Jeflee brought covenant; againſt the executor of 
- _» tenant for life: And it was adjudged, That it 
lay not; . for the laſt words, hat lefſee ſhall en- 

foy it againſt all perſons, refer to the firſt words, 

Jer any af dane by him, and ſo the covenant 


RW Ke, 
Na v. And an act of a ſervant who enters by com- 
e & mand of his maſter, ſhall be a ſuſſicient breach 
157. within this covenant. _ , + 44 


Loyd v. Ath, But where the covenant is for quiet 
Tomkins. enjoyment, againſt. the lauful let, ſuit, entry, or 
82 eviction .of cavenantor himſelf, his heirs and aſ- 
| Rep. Agus, a diſturbance by him, if done under a 
671. claim of right, is a breach of covenant: As 
| here where it was by locking up two pews 
in a church, which had been parcel of the de- 
miſe on which the covenant was made. Nei- 
ther in this caſe need the declaration expreſs 
the diſturbance to be under a claim of right, 
it clearly appearing to be ſo. 

th, „ This covenant ſor quiet enjoyment 
« is uſually from any acts 2 leſſor, or any 
'« claiming under him. Thoſe who claim un- 
« der him are thoſe. c come in in privity of 
& 7itle, as heir, executor, aſſignee  _ 


But there are others to whom this covenant 
extends, Bigg N f n g | 


Hurd v. As in this caſe, where feme covert ſeiſed in 

Fletcher. fee, ſhe and her huſhand levied a fine to the 

Dovgl. 43. uſe of the huſband for life, with power to 
make 
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make leaſes, remainder to ' truſtees to ſe- 


cure the wife's Jointure, remainder over, with 
power of revocation, and to declare new uſes. 
They did revoke and declare new uſes, ta- 
king away the huſband's eſtate for life, and 
leafing power, and limiting them to wife for 
life, and after ſeveral intermediate remain- 
ders, to Lord Tankerwille in tail. After this 
new declaration of uſes, the huſband made 
the leaſe in queſtion with the covenant 
for quiet roi cog againſt bim, and all 
claiming under bim. Lord Tankerwille having 
evicted leſſee, covenant was adjudged to lie 
againſt the executors of the huſband; for tho 
the eſtate moved from the wife, yet the Bu 
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band's afſent being neceſſary to the declaring 7 


the new uſes, Lord T ankerville was a perſon 
claiming under him, and fo within the cove- 
nant. | OF | 


2. © A covenant to ſave harmleſs is ſimilar 
« in its nature to that for quiet enjoyment, 
« and the law as to it is the ſame.” 


Therefore this covenant is not broken by perry , 
the tortious act of any one not claiming under Edwards, 


the leſſor. 


I Stra. 400. 


For where leſſee of a term rendering rent, Cooper v. 


aſſi . 8. . 8 
gned it to J. S. and J. S. covenanted to . 


lave leſſee harmleſs of all rents payable to 
leflor, and afterwards F. S. let part of the 


433. 


land to the firſt leſſee, and his hay was there di- 


trained for rent-arrear ; this was held to be 
no breach of the covenant; for the diſtreſs 
| 1 of 
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of the hay was unlawful, and a treſpaſs ; and 


the ſufferance of the rent to be in arrear, was 0 

no breach of the covenant, without actual da- W a 

mage. | * 

8 | q | d 
3. The next covenant I ſhall conſider is, MI 

3 ; | 57x | : þ : fi 
That the leſſee ſpall "of, lion or alas. f 

Ec 


Oruſoe ex- I. Where the covenant was to that effect, Ml n. 
dem. Blen-46 That leflee ſhould not affign, transfer, or ſet 
ene, over the ſaid premiſſes, or any part thereof“ 

3 Wilf, 234. and leſſee made a leaſe for part of the time: Ml ce 

It was adjudged, that ſuch under-/caſe was no Wl m 
aſſigning, transferring, &c. and was no Wl 4 
breach of the covenant. | ag 


Pultneyv. 2. So where leſſee made a leaſe of his whole 
Holmes. term, but reſerved the rent to himſelf ; it was 


ra. 40g. held to be no aſſignment. 


Fox v. 3. So. where the covenant was, „“ That 


on 483, leſſee mould not aſbgn over his term with: 
« _ © * * out leflor's conſent firſt had in writing,” and Pa 
lefſee deviſed the term without any ſuch con- _ 
ſent obtained; this was held to be nd x 
ſuch an aſſignment as was a breach of cove ihe 
| * But where the covenant in a leaſe was, 


| Gregſon v. That leſſee, his executors, adminiſtrators, ot 
8 Harriſon. aſſigns, ſhould not ſet, let, or aſſign over the 
[ 8 23 whole premiſſes demiſed, or any part 0 
| 2 Tom them, without leave in writing firſt had aud 
U , Rep. 425. Wy, obtained, 
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obtained,” under penalty of forfeiting the term, * 
and leſſeeꝰs adminiſtratrix did under-let for part 


| of the time; it was held to be a forfeiture, and 
| that leave by parol was not ſufficient. 


4. So where the covenant was not to aſ- Collings 
ſipn the whole, or any part of the lands de- - emp 
miſed, without leſſor's conſent, and leffor en- n 
tered into part himſelf, and then leſſee aſſign- 

ed; this was held to be a breach of the cove- 

nant, notwithſtanding leflor's entry. 


5. If leſſee is bound not to alien without li- Cro. Elis. 
cence, if that licence is obtained, and an aſſign- 787 · 
ment takes place, yet the aſſignee is fill bound by 

the covenant, and cannot alien, without licence. 

again obtained. | | 


4. The next moſt uſual covenant is \ 
That for repairs, and to deliver up in good 
plight as leffee received the premiſes. „ 


If leſſee covenants to keep an houſe in re- Fitzh. Abr. 
pair, and leave it in as good plight as it was at title, Cove- 


| the time of making the leaſe; in this caſe the ©**%:fwl. 4, 


ordinary and natural decay is no breach of co- 
venant; but the leſſee is bound to do his beſt 
to keep it 'in the ſame plight, and fo ſhould 
keep it covered, WY 770 
And where there is this covenant on the part F. N. B. 
of leſſee, if he pulls down houſes, or 165 them 342. 
fo decay, no action will lie againſt him, till 
the end of the term; for before that time he 
may repair them : but if he cuts down timber or 


trees, 


Douſe v. 
Earle. 
Lev. 264. 
2 Vent. 


126. 8. C. 


VS 
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frees, covenant lies rage r ſuch cannot 
be replaced in the LW Hg at the end of the 
term. 


2, A general covenant to repair, and to 


e deliver up in repair, ſhall, extend to what- 


cc ever. erections OF, Nan: ſhall be raiſed 


during the term.“ 


On 2 demiſe of three meſſuages for forty- 
one years, leſſee covenanted « to. build he: 
houſes, in the room of thoſe which were then 
ſtanding, to maintain the houſes ſo to be erecl. 
ed, and to deliver them up in ſufficient repair.” 
Leflee erected five houſes, and at the end of the 
term left one of them out of repair, coyenant was 


adjudged to lie; for the covenant to leave in 


repair ſhould extend to all. 


Beale V. 
Taylor . 

1 Leon. 
2357. 
1 Lord 
Raym. 420. 


prettyman 
v. Thoras. 
quot. I Sid. 


423. 


3. It has deen held, that if the leffor « co- 
venants to repair during the term; if leffor 


will not do it, leſſee may repair and pay him- 


ſelf by way of retainer: But Holt, C. J. doubt- 
ed of this, unleſs there v Was a enen to de- 


duct. 


4. If che anne is, « Tt is agreed that 


leite ſhall keep the houſe demiſed in good 


repair, the leſſor putting it in good repair,” cove- 
nanthes againſt the leſſor, on theſe words, if 
he does not put it into repair. 


5. The next covenant I ſhall confider. is that 
| . 265416 hr 


+ m<*, % £& —< -= 
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If the covenant is, „That the party ſhall Roſewell's 
make ſuch further aſſurance to the leſſee or _ 3” 
purchaſer as his counſel ſhall. deviſe,” in this 
caſe the leſſee or purchaſer himſelf cannot deviſe + 
the aſſurance; for then it would be no plea to 
ſay, quod confilium non dedit adviſamentum ; but 
the counſel ſhould deviſe it. Wn, 


And where the covenant is the ſame. as the Higginbo- 
laſt caſe, the counſel ſhould not give the advice or thim'scaſe. 
notice of the , aſſurance he had deviſed, | immedi- * * <P. 
ately to the leſſor or bargainor; but he ſhould 
give it to his client the leſſee or bargainee, who 
ſhould communicate it to the party who was 
to make it. 

2. If A. covenant; with B. to make ſuch af- Bennet's 
ſurance as B. s counſel ſhould adviſe; 1, B. caſe. Cro. 
muſt give notice of the | aſſurance, otherwiſe A. een 
could not know how to make it: 24h), B. is to 
give the aſſurance to A. for his peruſul, and to 
take advice on it, and A. is to have convenient 
time to perfect it. | 


* 


Cs If the covenant be to make further al- Pierpont 


ſurance at all times, at the charge of the ec- 8 This 
venantee, covenantor ſhall have .a reaſonab'e 7%; 
time to do it, after having notice of what is in- Abr. 441. 


6. Another covenant is 


F f 2 | uu ' 


** COVENANT. 


Ne 1e Plough Meudbto. 
On which has been this een 55 . 


Skipright That this covenant all only ie: to 
8 1 what was really meadow at the time of the de- 

miſe; and if the land is deſcribed in the leaſe 
under the title of - meadow, which in fact is 
then-arable, the tenant ſhall not be eſtopped by 
the words of the a, to nne it not to 0 
been meadow... | 


* 


zdly, I ſhall now euer the ur ns to 
cue feared by Pinay or Bond for Per- 
formance 


« nants in _—— and covenants ſecured by 
60 3 y or forfeiture. In the latter the 
<0 1 9 his election to bring an action 


for the penalty, after a recovery of 


« nant; becauſe the penalty is a ſatisfaction 
« for the whole: or he may wave the penal- 
te ty, and proceed on the covenant, and reco- 
« ver more or eſo cthan the be nx l _ 
cc ties.” . . 541 Its 5 

. e iſtinQion hay — his Sung is 
ouly'i in nature of punt iſbment, or in terrorem, and 
where it makes part of the- erf as a 


compenſation. 93 en d 
9. | ny As 


I. « There is a difference ERIN 3 | 


6e de he cannot again reſort to the cove- 


rn =: on A _ 
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As if the covenant be , not to plough mea- 4 Burr. 
dow,” and there be a penalty of 50 J. an 2228. 
acre, there a court of equity will relieve; 

for there the penalty is as à puniſhment ; but 

if the covenant had been to pay 5/7. for eve- 

y acre of meadow: ploughed,” this is part of 

the agreement, and, there is no alternative, it 

is the particular liquidated ſum agreed upon 

by the parties, and is the proper quantum 

of the' damages which the jury ought to 
o » 3. 02 ORE 1 n 


And therefore where the covenant was by Lowe v. 
defendant, not to marry any one except the Peers. 


plaintiff; and if he did, that he would pay her bid. 


1000 J. this ſum, it was held, ſhould be the 
ſettled quantum of the damages to be found by 

the jury. 1.465 $3 nne g po 174 7 , f 

2. A difference is alſo to be obſerved be- Brigſtock 

tween aſſigning a breach on an action of co- v. Stanyan. 
venant, and in debt, on à bond for the per- 7 Lord 
formance of covenants: That in covenant . 
is ſufficient to aſſign the breach in the word. 

F the covenant'; becauſe all is recoverable in 
damages, and there "ſhall be what plaintiff can 

prove he has ſuſtained; but in debt on the 

bond a certain breach muſt be aſſigned. 


Though if the /ubfance-of the breach ſo aſſign- Co Lit, 
ed is proved, it is ſufficient, though not preciſe- 283. 2» 
ly as laid : As bond by lefſee not to cut trees, 
and breach aſligned in cutting twenty trees, 
proof of the cutting of ten will ſupport the 

by 4 action; 


———U—ͤ— as 


baer for the eg th wo the ad 
ſtance. 1 | t 


3. At common 8 if, debt, way as brought on 

a bond for performance of covenants, the plain- 

tiff could em but a ſingle breach. But if the 

action was covenant, he might: aſſign. as oy 
as he pleaſed. | "Ja 


Bot it is now'enaQted by ſtatute 8 is 9 Will, 
3. c. 10. „ That in debt on a bond or penal 
« ſum,. for performance of ' covenants, plain- 
« tiff may aſſign as many breaches as he plea- (0 
„„ fes# and the jury ſhall aſſeſs damages for 11 
<« ſüch as have been broken: And in caſe of OL 
«, judgment on demurrer, or by ibi! dicit, 2 
„ the plaintiff may ſuggeſt upon the roll as Wl m 
« many breaches as he ſhall think fit, upon | 
« which a writ of inquiry ſhall go: But de- 
„ fendant may pay all damages and coſts, &c. an 
&. and then there ſhall be a ſtay. of execution; . br 
« but the judgment ſhall ſtill remain as 4 fur- WM ed 
ther ſecurity to anſwer the plaintiff ſuch da- 
mages as may be ſuſtained for further breach 
of any covenant in the ſame indenture, upon 
« which plaintiff eh mage a n e foties 

1066 quoties,” £2 - > . | Y 


5 


The reaſon of ain this ſtatute was this: 

That at common law the party might bring 

debt, and recover the whole penalty, which, as 

it oſten exceeded the real damage, the other 

party was driven to equity for that relief which 
this ſtatute gives. | 


Theſe 


5 0 2 N AN T. ; 


Theſe deciſions on the ſtatute have zherefore 
taken place. 


1. If debt is Wok": for the penalty, and Drage v. 
Me joined on nil debet, the jury ſhould . 1 
give a verdict for the whole; but 4% % da 29 18 
mages for each breach afſigneds and therefore, 
where, in this caſe, plaintiff took a verdict for 


the whats Ls a venire facias « de novo was 


2. But where hens. is | judgment on demurrer Goodwin | | 7 
(or nil dicit there the plaintiff muſt have ag G Crawie, 
ment for the whole penalty; but he can ke © *. 1 85 
out execution for the whole, but muſt fi gut | 
a writ of enquiry : But the judgment W + 


mains as a ſecurity for further breaches. y 


4 on” ar ROE 


And note, 1. That if a bond is for 1 \ 

. WH ance of covenants, that it is forfeited: by a pots "off 
breach of a covenant in law, as it leſſee i arid, ng | 

ed out of the premiſes denies, ' p te | 

ax ? 7, 


2. If a man covenants to A into a d tn Sumon' 
to leſſee for the enjoyment of certain lands de- cafe Co. 3 
miſed, and does not expreſs what the ſum 37% 77% 
ſhall he; he ſhall be bound in; ſuche a ee 18. | 


"—_ to the value 7 , ne Why 
8: * 
8 ath. It yow. remaing to be conſidered, 1085 
as | 
er What ſhall be a Breach of Covenant. 
þ | 


Under this head 1 ſhall firſt conſider at what 
time a breach of covenant may be committed ; 
and adly, in what manner. ; 

1. As 


x 
* 
o 


COVENANT. 


1. Ag to the time. 


* 
p * 
1 
9 
. * 


&« Covenants, 65 nſidered with reſpect to the Time 
« of Performance, are of three Kinds.” 


1. Such as are mutual and independent, 
| % where either party may recover damages 
& from the other for the injury he may have 
« received from a breach of the covenants in 

ce his favour, and where it is no excuſe for the 

« defendant to allege a breach of the covenants 


% on the part of the plaintiff.” 


glg. 


* 
«4 IS = —_— 3 * 


\Frengy v. Ag Here where plaintiff declared, on a co- 
8 venant between his teſtator and defendant, 
Raym. 124. That teſtator ſhould affign to defendant an 
| houſe, and that defendant ſhould pay 30 J.“ 
And the breach aſſigned was, 4 That defend- 
ant had not paid the 307.“ He pleaded, That 
., | teſtator had not aſſigned; and on demurrcr it 
was held, that theſe covenants were mutual and 4 
independent, and the parties might have xeci- | 
procal actions: fo that plaintiff's action lay be- 

fore the aſſignment. tes RY NF 


<Q a ®% «© A am: a 


tl 

2 Saund, Of this firſt ſpecies of mutual covenants, g 
155. and which beſt ſhews their nature, are thoſe ; 
-where there is a negative covenant on one part, 4 

and an affirmative on the other, in conſi- 7 


deration of the perſormance of the nega- & 


tire. | t 
Hunlock v. As where there was a negative covenant not p 
1 to follow a trade, and in conſideration of that Þ 


155. plaintiff promiſed to pay him 100 J. per ann. 


„ 


1 r * v TIT 
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during his life, this is an independent co. e- 


venant and does not depend on the perſorm- Shaler, 
ance. of the other: for defendant never can be 4 _ 41. 


ſaid to perform his covenant, for à negative 
covenant never can be ſaid to be performed ; 


ſo that plaintiff would be without remedy for 
his 7004. per ann. if there were net mutual 


and independent remedies. 


2. © The. ſecond ſpecies. of covenants .con- Dougl. 665. 


« ſidered with reference. to the time of per- 
« formance are, ſuch as are conditions, and 
te dependent, in which the performance of one 
« depends on the prior performance of the 
&« other; and therefore till the prior condition 
« is performed, the other party is not liable 
« to an action of covenant. | 


« The principal doubt under this head - 


4 is, what conſtitutes a prior condition, and 
« theſe reſolutions following have taken 
te place.” | | | 


1. Plaintiff declared that he covenanted to Blackwell 
transfer to defendant, on or before the 21/7. v. Naſh. 
of September, ſo much ſtock, and that defend- Stra. 535. 


ant conſideratione præmiſſorum, covenanted to 
accept and pay for it; and breach aſſigned, 
that he was ready to transfer, and that de- 
fendant then and there refuſed to accept or pay 
for it. On demurrer, it was objected, that the 
transfer was a condition precedent, and that 
plaintiff ſhould therefore < 

fer before he brought his action; but it was 
held, that in confideratione pramifſorum is, in 


con- 


* 


ew an actual trans- 


mf 
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conſideration f the covenant to transfer, not of 
the actual transfer : That it was therefore not 


a condition precedent, but that a tender waz 
ſufficient to ſupport the action. 


Thorpe v. 2. I nexecutory-contratts, if the agreement 
Thorpe. be, that one ſhall do an act, and for the do- 
„ ing thereof that the other ſhall pay, there the 
doing the act is a condition-precedent, and the 
party who is to pay ſhall not be compelled to 

part with his money till the thing be perform- 

ed for which he is to pay. | IP 


But there are exceptions. 


As if the day appointed for payment iz 
before the time when the thing can be per- 
formed, an action may be brought for the 
money before the thing be done; for it ap- 
pears, that the party relied upon his remedy, 
and intended not to make performance a con- 
dition-precedent : but aliter where the day is 
ſubſequent to the performance. 


Puter v. 3. But where prior performance is ne- 
my” Ab. Cellary, that performance by one party im- 
438. mediately raiſes a duty on the part of the 


other, and he is bound to perform” his part 
within convenient time, and without re- 


queſt. 


EE CREDO LLC _] FRET TT T”TET 


per Lord 4. The dependance therefore or indepen» 
Mansfield. dence of covenants is always to be collected 
Dovgl. 665. from the evident ſenſe and meaning of the . 
parties, and however tranſpoſed the words may MW «, 
be 


i 


er :; am. a” 
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be, their precedeney muſt depend on the ander 


9 — 4 


"397 


As Where plaintiff declared, that defondait Kingſton 
covenanted at the end of a year and à half, 7; Prefion. 


That he would reſign his buſineſs of #mercer 


Paſch. 13. 
Geo. 3. B. 


in favour of plaintiff and another, who ſhould R. quot. 


execute deeds of partnerſhip, and that im. Doug 
mediately after the execution of ſuch deeds, he 


would permit the plaintiff and another to car 
on ſaid buſmeſs, and that he (the plainti 


covenanted that at and before the ſeuling of 


the faid deeds, that he would procure good and 
ſufficient ſecurity to be given to defendant to 
ſecure to him 23507. per month, until the 
ſtock ſhould be reduced to 4000 J. and 
aſſigned a breach, that he was always ready 
to perform his part, but the plaintiff had 
not reſigned, and refuſed to ſurrender u 

the ſaid buſineſs. Defendant pleaded that 
plaintiff had not given nor tendered ſuch 
ſufficient ſecurity for payment of the 280 J. 
On demurrer defendant had judgment; for 
the eſſence of the agreement was, that de. 
fendant ſhould not truſt to the perſonal ſecu- 


rity of the plaintiff, when he delivered up to 


him his ſtock and buſineſs, and therefore the 


finding ſecurity was a condition precedent, and 


performance ſhould have been averred. 


zd. © The third ſpecies of covenants, con- Dougl.665. 


11 with regard to the time of per form- 
ance, are ſuch as are mutual conditions, 


- 
* 


664. 
1. 


CY 


* and. to be performed at the ſame time. Tn Lev. 293. 


VOL. I. Gs © ce theſe. 


18 CO EN ANT. 


theſe if one party is ready, and offers tg 
perform his part, and the other neglects cr 
« refuſes to perform his, he who is ready and 
offers, has fulfilled his en ts, and may 
, maintain this action for eule ult of the his 


though it is not certain that 1 is s oblige 


11 nenen t 6 


| ro para A duale decken bn unn eement 
by defendant to pay 600 J. on plainti 's afſign-! 


Dog 59- ing an equity 0 redemption i in certain premi en, 


&c. It was adjudged that the word on makes 
it a covenant to be performed at the ſame time 
by each party, and that therefore where plain. 
tiff offered; and was ready to perform his, 

t, and defendant refuſed to perſorm his, 


Par 
that plaintiff ſhould maintain his action for the 


Per NR i 


a 2. But as plaintiff won a tender 


« and refuſal, it ſhould appear that he  coull 
& have performed his part when the tender wa 
„% made.” 


ek * For where che iſſue was en i ler of ſtock at 


Adtra. 504- books were not open for transfer of ſt 
day in common form, yet that by — 0 

a director (which was not uſually denied) a 

transfer might be made, but that defendant ne- 

ver attended. It was reſolved, that plaintiff had 

not performed his part, ſo as to entitle him to 

the action, for perhaps leave might not have 

been obtained, and ſo he could not perform hi 


part, 
2 3. © Therefore 


Tyſon, a certain day, it was proved that thou h oct 
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4 from pererming his part by any act of e. 
<« own, the other party is not obliged to offer: to 
« perform his part, but may have his action 
„ff i 7 ont or 


As where leſſor covenanted with leſſee to Maynie v. 
make him a new leaſe on ſurrender of the old Scott. 
Vichin twenty years, and before the twenty Hu fs 
„ears expired, leſſor aliened the land to ano- {HE 8 
wer by fine, it was adjudged that the action lay cafe. S. C. 
immediately, for that he had diſabled himſelf to SCo. 20. b. 


” Th ww r w- 


es 

accept a ſurrender, and ſo to make a new leaſe. 

1 | 22 

N 2+ I ſhall now conſider in what manner 

Wa breach of covenant may be committed. 
1153220: 6 Hem n 


1.“ If the covenant is a covenant in deed. x Saund.. 
This action will lie only for a migfeaſante, but 321. 
not for a nonfeaſance, As if a man grants a way, 

ovenant lies for ſtopping it, up, but not for let 
ing it out of repair?? rugs thin 


| e 
For covenants in deed muſt be broken 
by ſome act dane. | 


* 
"YT; " 
* 


\ 4} . 
: 11 9 N 


As where in marriage articles huſband co- Lord Rick: 


N renanted that the lands aſſured to the wife for v. Lady 
er dower were of the yearly value of 1000 J. Ge. 
ne. Ind ſhould ſo continue notwithſtanding any act 43. N 


lone or to be done by him, and the breach 
fligned was that the lands were nat of the yearly 
alue of 10001. It was adjudged, that cove- 


ar : EEE 2449 
unt would not lie, for there was no act cauſ- | 
1 ; | & h. S p 0 . a ** . 1 


ng a breach. x N 
E | 1 


ts 
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m_ 43, 80 where a parſon let His rectory for three 
years; and' covenanted with leffee; that he 
ſhould have and enjoy ir for the term, without 
any expulſion, or any act to be done by leſſor. 
The parſon was afterwards deprived for nyt | 
rea — articles under Stat. 13 Eliz. and his | 
ſuec having ouſted leſſee, he bronght an ac. | 

tion on the covenant, and i 38 held not to lie, ] 

ſior this was no act of the leſſor, but merely 2 

.., noujeaſance; and ſ@ not within the covenant, | 
In like manner as if à inan covenants not to 


do wake, perthiſſive/waſte is out of the cove. 
Deen £54 


2. „But in the caſe of a covenant in lau, 
action lies on it, though there * 10 

* a7 jt cauſe a breach.” 
Holder v. WA ene befles: by FOR wed 
Taylor, dew, and "covenant was brought by leſſee; 
Hob. 13. pecauſe that lefſor;was not; feiſed, but a ſtraug i ** 
er, and the action was held well- to lie on the 
covenant in law, though leſſee had never entered, 
and no actual expulſton had taken place; for 
it would not be reaſonable to force leſſee to 
enter and become by luck entry, a treſpaſler 

nay en. . { 
1 ad 44 Breach rie und always refer 
1 to chat which is the ſuject matter of the 
*© Venant on „ 05 


„ . mod 


+ 2 As where there was a covenant in the leaſe 
Cre. Els. of à manor for years, that if leſſee diſturb 
420. or put out any of the copyholders paying 
Dobron v. their duties and ſervices, that the leaſe ſhouk 
Crew, be forfeited, &c. and breach aſſigned, th. 
705. 8. FP. leſſee 


6 ENI 7 = 


«=» © % 


injuries, and ſo that the covenarit was not bro- 
ken. = ine Hd ai -, CER 1 121 


So where in covenant for quiet enjoyment Morgan v. 
by defendant to the plaintiff, the breach aſſign- _ 10 
ed was, That 7 8 a / oY 
in Chancery agamfr him, r ploughing meadow a 
and rind, ow junio, which bad been diſ- th 5 5 
ſolved, with 20l. coſts. ' On demurrer, this 
was held to be no breach of covenant; for it 
was for quiet enjoyment, and this was a fait for- 
waſte. 24+, 7. 1 „ in ee 


i 1667, e Rag O77 STE OR CE Rt 
4 © Breach of covenant muſt always be 
committed on that which is granted by and” 
% paſſes under the ' deed containing the eo. 
SC nan?” : e e N 
For where plaintiff demiſed to defendant Lady Ruf- 
ce: tain premiſes, excepting one cloſe, and breach wu 6 
was aſſigned, an entry into this cloſe, the ac- 040. Elia. 
tion was held not to lie ; for though the ex- 557. » 
ception was an agreement that the clofe ſhould 
not paſs, yet it was no agreement en the part 
of the leſſee, that he ſhould not occupy nor 
enter on. it, and therefore his entry was no 
breach: The only caſe in which an exception 
ſhall be an agreement to charge leſſee is, when 
he agrees to let leſſor have a ching dehor v. 
| G g 2 Which. 


- 


Cro. Eliz. 
157. 


Brudenell 


| v. Roberts. 
a Wilſ. 143- 
9. P. 
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which he had not een over the 
land demiſed. : 

* « To: ſupport whis action, the breach 
cc muſt be committed during the exiſtence of the 
& eſtate. on which the covenant is placed; 

« for if the. eſtate expires 7 the time. the co- 
„ venant is broken, this action cannot be main. 
66 tained. ” 


Heel, A. SEP tenant for life leaſed for e : 


Cherry. Lęſſee by indenture, bar mon qo ſold all his 
eſtate, to have and to h. Join 
ner as he held. it: Tenant fox: "le ied before 
all the years were expired, and bargainee 
brought his action againſt bargainor for the 
eviction before the end of the 3 and it 
was held not to lie: For by the dea | of te- 
nant for life, the leaſe expired, apo the cove- 


as phe Fry 


ber But if the" eftate ee en the dreedh 
« committed, the action will lie even after 
way the eſtate 8 | 


% 2 3 the covenant as 4 leſſee 
” ſhouldenjoy the premiſſes diſcharged of tithes, 
but that if . leſſec was ſued for them, and a re- 


covery had, that he ſhould retain ſo much out 
of the rent: After the term, leſſee was ſued 
for two years tithes owing while he was in 
poſſeſſion, and à recovery had againſt him: 
He was allowed to recover to that amount in 
coyenant againſt the leſſor. 


d F f p k } L 
AS LEE 5s ; * 2. Of 


a man- 


wi» A. * 


. U ˙ r 


þ 
e 
3 
- 
. 


libet eorum ; yet ſhall its conſtruction be deter- 


. 4 
i 8 1 *. 2 4 : $ if 95 * 4 © 
2. 9 : 1 8498 


ſon. 


Theſe are, 1. Such as are joint and ſeveral. 
2. Such as reſpect aſſignees. 3. Heirs and 
executors. 4. Baron A. feme. 5. Tenants 
in common. a 7 


1. Of Joint and Several Cauenum te. 


1. Where a covenant is made o many and Slingſbys 

jointly as with and to them together, and quo- _— 19 b. 
mined by the intere/? which it paſſes: That is, 
if each of the covenantees hath, or js to have, 
a ſeveral jntereſt or cſtate, there, though the 
words be joint, each ſhall have a ſeveral in- 
tereſt under the words ** cum quokbet eorum 2? 
But where the intereſts are not ſeveral, theſe 
words ſhall not make the eſtate ſeveral, which 
by the former words was created joint. 


« And the action is to be brought therefore, | bid. 
*« jointly or ſeverally, according to the intereſt Matthiew- 


© which ! EL 's caſe ; 
which it paſſes.” _ i 


2. „ So joint covenants ſhall be taken diſtri- 


A butively-for the benefit of the eſtate.”? 


As where two made a leaſe and covenanted, Meriton's 
That the leſſee ſhould enjoy the land with- 3 
out let from them or any other perſon,” che 
and ene ahne diſturbed the leſſee; it was ad. 

| judged 
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judged to be a breach of covenant, and that 
_ this action lay againſt the diſturber, though 
the words of the covenant were not ſeveral. 


3. Where the covenant is a covenant in 
&« law, it ſhall be taken to be joint, if the 
<« intereſt is fo, and the action mult be brought 
% againft the covenantors, jointly, for a breach 
& at the time of the making of it. But for a 
& ſubſequent breach it may be ſued ſeverally. 


Coleman Plaintiff declar2d, on a demife by defend. 

win. ant and one J. S. virtute cujus he entered 

Salk, 137. and was poſſeſſed, till ejected by the defendant, 

and that neither the defendant nor J. S. ought 

to have demiſed, for that one F. was ſeiſed 
in fee. It was reſolved, that there being no 
expreſs covenant, the action was founded on 
the covenant in law, on the word “ Demiſe. 
runt ; and as the intereſt granted by the 
word was joinr, ſo was the covenant, and the 
action ſhould have been brought againſt both 
leſſors, or that breach, and would not lie 
againſt defendant alone. 2. But as to the 
breach by the eviction, it was well aſſigned; for 
it is the ad? of one only, and in conſtruction of 
law each did demiſe, and it was. a ſeveral con- 
tract as to their ſubſequent acts. 


Faſt Skid- 4. If a deed indented is made between 
2 wa two parties, and a third perſon is afterwards. 
© named in the deed, and compriſed in the co- 
Cro. Eliz. venant, and ſuch third perſon ſeals the deed, 


SO. i yet no action will lie for or againſt him on the 


Abr. 22. indenture, and a releaſe from him ſhall be void, 


for he is no party to the deed. But if the deed 


Was 


0 
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vas 4 deed-poll: as to omnibu: Cbhriſti SR 
Sc. there a covenant may be made to divers 


perſons. 
Where a rav, is joint and ſeveral; an Lilly v. 
a8ſon may be- one, and breach TR 


aſſigned in the neg Th of both: as in cove- 
nant by two, to receive the plaintiff's rents; 
and to account, and breach aſſigned the not ac- 
counting, they nor either of them, for perhaps 
one never ſealed the deed, and one man often 
covenants for the act of another: 


6. n, domus ſhould join in his ne an 9 


tion. 


1 If ſaveral, © covenant jointly wad "A Clayton BY 
a defeaſance to ong.is a defeaſance- 10 all + But Sens. 
covenantee may covenant with one _ fo fue 222. 
im, and yet ſue the others; for th in 

ſuch cale a releafe to one would-be-a releaſe to 
all (Co. Lit. 232.) and a covenant not to ſue is, 

to avoid circuity of action, conſtrued à re- 

leaſe, yet it is not fo in its nature 3 and there- 

fore where he has à remedy left againſt the 

reſt,” it ſhall be. on a n. ng ne: 

more. , | 


But two depds „ at Fel — tie, be: 8. c. 
tween the ſame parties, that have not a refer- | 
ence one to the other, ſhall not be en a 
defeaſance one of the other. + | 


Add note, That 10 4. 3 of leaſos for Hambly v. 
years, the deſtalance: may be aſter the firſt Bibop of 
mens 

- ter. 
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. deed. But ?tis otherwiſe in the ole of frees 
hell. 2, F. et corporeal inheriratices. mx, 
x58, 


2. * Covenants which raed . | 


40, Theſe are either againſt al es; or 
adly, By chem. a | 


1. Of Covenants againſt Aſſignees. 


«| 1. When the covenant relates to, ie is to 
opera 
4 
ö 
| 


operate on a thing in being parcel of the demiſe, 
the thing to be done by force of the covenant 
is quodammoiy annexed to the thing demiſed, 
and ſhall go with the land, and bind the aſſig- 
nee to the performance, thou gh not named. 
if the covenant is to repair an houſe then * 
ſed, this ſhall bind the aſſignee, tho“ not named. 60 
But tis otherwiſe where the covenant relates fy 
to a thing not in being at the time of the de- 
miſe. As if it be to build a wall on the land 
diemiſed, this not being in eſſe when the cove- 
' nant was made, it ſhall not extend to the al. 
ſignee if not named. ? 


2. But if the covenant mentions the 'af- 
ſignee ; as if leſſee covenants for him and his 7 
* there the aſſignee ſhall be bound, by ? 
_ covenant, for any thing to be done on the 4 
— demiſed ; as here to build a wall on the 

demiſed ; But to do any thing Which is 


merely 
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merely collateral to the thing demiſed, as to o build, - 
an houſe on ſome other part of the leſſor's. 
land, there aſſignee ſhall not be bound, 1 
he 1 is named. 


3. « Wherever a covenant is . the bene- 
« fit of the eſtate demiſed, this ſhall extend to 
ce the aſſignee, though not named.” 7 


As in this caſe, where leſſee cortnanted for Cookſon v. 
himſelf, his executors and adminiſtrators, to Cook. 
leave fifteen acres every year, untilled,” and af- = LO: 

terward aſſigned his eſtate to the defenda nt, 
and the breach aſſigned was “ That defendagt 15 5 
had not left the fifteen acres untilled; but un ſu — 
a day had ploughed part,” &c. And: —__ 
being taken \ the aſſignee not named 
was not liable; it was adjudged, that the co- 
venant being for the benefit of the eſtate, ii he 
was liable. EEK \ 


4. So a Ne which 4 64. 1 | wi > 
« ſupport of the thing demiſed, ſhall. bind _ 4 
« aſſignee, though not named. eng | 905 > 


As a covenant to repair the ef es de-T 3 and 
miſed, for ſuch is for its ſupport, or, accord- roms of 
ing to Spencer”s caſe, ante 346. extends to ĩt — 888285 


caſe. 
as in eſſe at the time of the demiſe. 5 Co. 24. 


5. © Though the aſſignee be named * the Greſcot v. 
« original covenant ; yet if it has been bro- * | 
ken before aſſignment, no action will De. TOY, 


„ 174 


_—_ 


r 
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Churc h- As where leſſee covenanted to pull down " 
wardens eertain old houſes, and rebuild others within i 
vious even years, leſſee did not perform his cove. 
Southwark nant, and at the end of ſeven years aſſigned to 


"Y — defendant, N whom the action was 


Rep. 351. brought, and held not to lie, the beach being 
5 ie before the aſſignment. * Jo 


6. To intitle the leſſor to maintain an 
action of covenant againſt a leflee, as Hg. 
/ 4 nee, he muſt be aſſignee of the whole term.” 


/ Holfort ' For where the original leſſee maile an under. 
- or, lech for a nine, ſomewhat leſs than/the term 
his leaſe, and leſſor brought covenant againſt 
the under leſſee ; it was adjudged not to lie, 
he not being aigner, and plaintiff having de- 
clared againſt him in that capacity. Vid. ante 
| . v. 2 If there is a covenant which 1 $4. 
orris. land, as to repair ex. gr. and leſſee a 
: Spencer: Over, and aſſignee dies E leſſor — 
bh have covenant againſt the adminiſtrator of af- 
50. 17. b. — and declare againſt him as aſſignee. 
For fuch covenants bind thoſe who come 
in by act of law, as well as by act of the par- 

— ties. | ' . 


Dong. 736. 8. With regard to how far the leſſee or 
STA «< affignee are 1 ona in covenant, there 
sis a conſiderable difference. 1. Leſſee has, 
from his covenant, both a privity of con- 
e tract and of eſtate: and though he aſſigns, 
and thereby deſtroys the privity of eſtate; 
N cc 
, yer 


te yet the privity of contract continues, and 
« be is liable in covenant, notwithſtanding the _ —_ 
« aſſignments. But, 2dly, The aſſignee comes Povg! 44r. 
in only in privity of eſtate, and he therefore 
« ;5 liable only while ih poſſefſion.” 9 OTRaeY, 


If leſſee affigns, though' leſſor accepts rent Bernard v. 


4 


from the affignee, yet for the breach of any Codſcall, 
: expreſs covenant, though committed after the ng or 
aſſignment, this action will lie againſt the firſt Norton v. 
leſſee, on the ground of the privity of contract Ackland. _ 
: {MV continuing. But an aGion of debt will ber, 8 
4 not: 3 Co. Walker's caſe. HG Eg fy ap. 
But as to the ſecond, 
b - If. leffor brings covenant againſt an aſſignee pitcher v. 
of his leſſee, aſſignee may — oY “ That be- Toovey, 
th fore action brou ht, or cauſe of action ac- mw 10550 
crued, he had afligned over.” For the aſ- 8 . 
0 ſignee is only chargeable in covenant for Chancellor 
1 a breach committed while in poſſeſſion, not for v. Poole ; 
„breach after aſſignment. As was in this caſe D 735 
155 the non-payment of rent. IS 
Ar- 


And it is no Ke wg that the aſſignee may 8. C. 
aſſign to x beggar; for it was leflor's folly 
to accept of the original aſſignee. But he 
4 is not without reme y lance, he leſſee is ſtill 
ur lable in covenant, or he may diſtrain on the 


5 Vor. I. H i And 
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Barnfather . And though the aſſignment was to a feme 
T. Moffat, vert before the. cauſe of action accrued, yet 
Dougl. 4358. it is good. For a feme covert is of capacity to 
Se though her huſband may diſagree to 

it. Co. Litt.-2-4. 356. b. | RB 


« But it is to be obſerved that this diſtinc. 

«© tion now mentioned between leſſee and 

« aſſignee applies only to the caſe of expreſs 

e covenants in deed. For it differs in the caſe 
« of covenants, which are collateral. 


* E 
_— KG—_ vos + toc dl 1 


Batchelor For if leſſee aſſigns, for the breach of any 
v. Gage, expreſs covenant, this action will lie againſt the 
l leſſee or his executor, or the aſſignee, for 

Tre. Car. a breach committed after aſſignment, and after 

188. 8. C. leſſor had accepted rent from the aſſignee, 

but it will lie for a breach of a covenant in 
law, or Which is collateral again/t the leſſee 
only. | iutlit, 38 
| a Santander 
10. ** Covenant will lie againſt an aſſignee 


« of part of the thing demiſed, . © 


BH = Hr bt = A „ tq4* ww ww = tas -«. a +. 4cA%4 


Konan v. As where plaintiff demiſed two houſes with 
Kemiſe, covenant on the part of leſſee for himſelf and 
a to repair; he aſſigned the d 
2 245. 2 nnn: 5 _ of fs BO A 
ongham for not repairing, .leflor. brought covenant q 
v. King, againſt the affignee, an the action was held r 
"Ns 8 a 

ſ 


* 


Cro Car. ell to lie. e, 


221. 8. C. neil neo 4995 
11. © Hoy far adfual Þo/ſeſſion is neceſſary p 
to maintain this action againſt an aſſignee, b 

c jt has been decided. _. 
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That by tlie aſſignment the title and poſ- Walker v. 
ſeſſory right paſſes, and the aſſignee becomes . 
poſſeſſed in law. That as therefore an aſſignee 3. B. R. 
is only liable while in actual poſſeſſion, that if quot. 
he gn over, though bis aſſignee has not Dougl. 444. 
taken actual poſſeſſion, yet that he (the firſt 

aſſignee) is not liable to an action of covenant. 

Ark, where defendant was the aflignee of 

the original leſſee, and covenant being brought 

againſt him for rent reſerved on the leaſe, 

he pleaded ** That before the rent became 

due, he had afſigned all his intereſt in the 

premiſſes to one Rigg, who, by virtue of 

ſuch aſſignment, entered, and was poſſeſſed. 

Plaintiff replied, that at the time when the 

rent became due, defendant remained and 
continued in poſſeſſion, abſg. hoc, that Rigg had {1 
entered, c. And on demurrer it was held, 

that the aſſignment being admitted, the actual 

poſſeſſion was not ſufficient to charge the 

firſt aſſignee, the poſſeſſion in law being in 

the ſecond aſſignee by virtue of the 42 

ment.” We Ft: 


But where the defendant was a mortgagee, Eaton v. 
and the mortgage was made in the form of an Jacqres, 
aſſignment of all leſſee's term (which ſhould Pougl. 438 
regularly have been by an under-leaſe) it was 
adjudged, that the mortgagee could not be 
ſued as afſignee, he having never taken actual 
poſſeſſion, and even though the mortgage had 
been forfeit. For the mortgage is only condi- 
tional, a ſecurity for money, not an actual 
transfer of property. 


12. If 
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__ 8. ſonal, and leſſee covenants for himſelf and his 


3 Rel. «ff gns at the end of the time to deliver up the 

ſheep or things ſo let, or ſuch a price ſor them. 

If leſſee aſſigns, this coyenant ſhall not bind the 

aſſignee, for it is but a perſonal contract, and 

wants ſuch privity as is between leſſor and leſſee 
and his aſſigns, by reaſon of the reverſion. 


Bally v. But it was reſolved in this caſe, that a leaſe 
1 * could be made of ſithes with covenants which 
a would extend to, and bind the aſſignee: The 
covenant was that leſſee, his executors, adm. 
niſtrators or aff;gns; would not let any of the 
Farmers of the pariſh of Monkflown have any 

part of their tithes. | 


1 now ſhall conſider, dy, 
Covenant by the Aſſgnee., 


Noke's I. Covenants in law, which run with the 
145 land, ſhall extend to the Aſſignee, who may 
1 maintain this action on them. As upon the 
Spencer's Words *©* demiſe and grant,” the aſſignee ſnal 
caſe, have a writ, of covenant if ejected; for as the 
$ _ 17 leſſee or aſſignee have the annual 5 in re. 
* turn ſor rent, therefore for the loſs of theſe he 

is entitled to a compenſation from leſſor. 


2. „Aſſignees who come in b act of lau 
„% ſhall have the benefit of theſe covenants, 
“ and maintain this action.“ 


As tenant ſtaple by ſtatute merchant, ot 


elegit, or he who purchaſes a leaſe for years 
; ſold 


5Co, 17.1. 


Spencer's . 12, If a man leaſes ſheep, or any thing per. 


ars 
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ſold under an execution, all thefe are aſſignees. 
So is tenant by the courteſy ; ſo huſband of 


feme leſſee for years who ſurvives ; all of whom 
may maintain this action as aſſignees. 


3. No grantee of a reverſion or aſſignee 
te could take the benefit or advantage of a con- 
&« dition or covenant for re-entry. It was there- 
fore enacted by ſtatute 32 H. 8. c. 34, that 
« all perſons grantees of the reverſion of any 
“lands from the king, or grantees or aſſignees 
« of any common perſon, their heirs, ſucceſ- 
% ſors, or aſſigns, ſhall have like advantage 
« againſt the /e//zes by entry for non-payment 
i of rene: or for waſte, or other forfeiture, as 


353 


Co. Lite; 
216, 
Litt. . 347» 


6e the ſaid leſſors or grantors themſelves had.“ 


On this ſtatute it is to be obſerved, 


1. That as the words of the ſtatute are 
againſt * leſſees, it ſhall not extend to gifts in 
tail. | | | 


2. That the aſſignee of part of the e/tate in. 


reverſion, or of a grant for years of part of the 


reverſion in fee, may take advantage of the 


condition. © | 


3- But the aſſignee of part of the reverſian 
ſhall not take advantage of the covenant ; as if 
there be leflee of three acres, and the rever- 


Co. Litt, 
215. a. 


lbid. 


Ibid, 


fron is granted of two of them, grantee ſhall” a 


not have advantage of the covenant, for it is 
entire, and cannot be apportioned. 
| | 34 t | 


WES , ee e 
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Co. Litt. 4. Whoever comes in by act of the party, 
as by bargain and ſale of the reverſion, is an 
allignee within the act; but it is otherwiſe 
where one comes in by act of law, as the lord 
eſcheat, or to one who is in of another eſtate, 


wid. 5. Grantee ſhall not take advantage of a con- 
Qs. He. dition before he has given notice to leſſee, but 


he may of a covenant. 


6. Grantee or aſſignee ſhall only take advan. 
tage of ſuch conditions as are for the benefit of 
| the reverſion, like thoſe put, as for waſte, non. 
” payment of rent,  &c. But not for paying 
'a ſum in groſs, as delivery of corn or ſuch 


a3Show-134, 7. The aſſignee of the leſſor may maintain 
covenant againſt the leſſee, after leſſee had 
aſſigned * he had accepted of rent from the 
aſſignee, for ſuch is within the ſtatute. 


Sir James So alſo aſſignee of the reverſion, who hath 
Brett v. accepted rent from the aſſignee of the leſſee, 
en. mall nevertheleſs have covenant againſt the 
Cro. Jac. executor of the leſſee, and for a breach d 
LEED covenant done after the aſſignment ; for it is 
covenant in fat, and runs with the land, and 
he leſſee by his own act thall not diſcharge 
ee eee, e. pee 


2141 & * 3 
_ 


Glover v. 8. It was formerly (Telv. 222. Hob. 178, 
Black, an opinion that ſurrenderee of a copyhold was 
Salk. 185. not an aſſignee within the ſtatute. But mo 

dern caſes are otherwiſe. That the ſurrende. 


ree of a copyhold reverſion may bring debt ot 
| covenant 


00 
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covenant againſt the leſſee within the egalty, 
of ſtat. 32. H. 8. for it is a remedial law, and 
no prejudice can come to the lord. 


1 9. Though by the cuſtom of London an ap- Barker v. 
prentice may be aſſigned, yet the aſſignee can- Beardwell. 
not have covenant on the indenture of appren- hon. 4 

˖ ticeſhip; for there cannot be an aſſignee hy cuſ- 
tom, and he is no pargy to che contract. 


3. Covenant as by or againſt | 

f 

» Heir or Executor, 

h is now to be conſidered, as the next claſs of co- 


venants, conſidered with reſpect to the perſon. 


in 1. © Covenants real, ior ſuch as.are annexed F, N. 5. 
ad « to the eſtate ſhall deſcend, and the action be 313. 
he - © brought either by or againſt the heir or exe- 
4 cutor, according .-to pa eſtate and time of 
the breach.“ 6 00 ; 1 


As to the e/tate the heir ſhall have the ac- 
© tionby reaſonof the reverſion and injury to it. 


As where leſſee for years covenanted to re- 1,oughter 
pair and leave in repair, it was. held that the v. Wil- 
heir ſnould have an action of covenant on this, _ 
though not named; for it was a covenant which +103 {+4 
run with the eſtate, and ſo ſhould go with the 8. C. 
8. reverſion to the heir. CET ee 


me: - So where plaintiff declared on a covenant to vivian v. 

de. repair, as heir to his anceſtor, Who died the 10... Campion . 

t ot 3+ and the breach was laid on the 3 Ann, and for S. 161. 
1 ten ATT! : 
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ten years before, which included the time the 
anceſtor was living ; and objection being taken 


for thus including the time of the anceſtor, it 
was over-ruled by Holt, who held, that if the 
premiſſes were out of repair in the anceſtor's 
time, and continued ſo to the time of the heir, 
that it was a damage to the heir, and that he 


ſhould recover, not with reference to the length 
of time that the premiſes were out of repair, 


but as much as ſhould be ſufficient ro put them 
into repair. | 83 


2. As to the time of the breach the action is 


given to the executor, as in this caſe; 


Lucy v. 
Levington. 
2 Lev. 23 . 


Plaintiff as executor declared, that de. 
fendant had ſold to plaintiffs teſtator, certain 
Jands, and covenanted with him, his heirs and 
aſhgns, that he ſhould enjoy againſt him and 
Sir Philip Vankre, and all — * under 
them, and aſſigned a breach that one claiming 
under Sir P. Yanlore had ejected his teſtator: 
It was objected, that the action ſhould have 
been brought by the heir or aſſignee: But it 
was held that the eviction being in the life. 
time of the teſtator, he could not then have 


heir or aſſignee, and ſo the action belonged to 


the executor. But guere, if the reaſon might 
not alſo. be that as the purchaſe was out of 
the perſonal eſtate of the teſtator, and the da- 
mages recovered would belong to it; that 
therefore the executor ſhould bring the action. 


2. The action of covenant lies againſt the 
heir or executor alſo, according to their eſtates. 


1. Re. 


1. Executors or adminiſtrators who come to Hob. 188. 
any term of lands or tenements, as ſuch, are 18 
bound by the covenants which run with the 
eſtate, as belonging to the perſonal property 
of the teſtator or inteſtate. 4 


As if leſſor covenants with leſſee to make Chapman 


him a new leaſe at the end of his term, and 1 


leſſee dies, his executor may have covenant on Com. 286. 
this, though not named. 


Where lands come to executor or admi- Per Lee, 

« niſtrator, they may be charged for a breach 2 00 
in their own time, as, non-payment of rent, NMatcalf. 
© or with an action of covenant, either in that 1 Wilſ. 4. 
right or as aſſignees; but there is this differ - 


& ence,” 


| That, if plaintiff declares againſt them a1 Tilzey v. 
afſignees, they are charged as tertenants, and Norris. 
I 
„ 


the judgment is de-honts propriis. 9 


But if the action is brought againſt them, Buckley v. 
as executors or adminiſtrators, r eme 4 17 
ſhall be de bohis teſtutoric, even Where the Collins v. 
breach has been committed in their own time; Thorough- 
as for repairs, ex. gr. For it is the iteſtator's ues 1 
covenant which binds the executor, as repre- 0 
ſenting him, and he therefore muſt be ſued 

by that name. _. 


2. © But covenants merely perſonal, de- 
Le * ſcend excluſively to the executor or admi- 


: * niſtrator; and covenant lies only againſt 
ne © them.” | 
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dor idle As if A. covenants that J. ſhall ſerve D. a; N leaſe 
v. 13. 
an apprentice for ſeven years, and dies, and I rep? 
B. departs within the time, covenant will lie 
againſt the executor of f. though not named. 


4. I now proceed to covenant by 5 pren 


Huſband and Wife. 


By ſtatute 32 Hen. 8. c. 28. it is enacted, 

« That in leaſes for life, or for years of the 

es wife's land, the wife ſhall be a party to the 

e leaſe, and the reſervation be to her and her 

60 heirs - and therefore in covenant on ſuch 
66 leaſes the wife ſhould join.“ 


Beaver But where the covenant is to, baron od fem, 


Lai 
* 1 the huſband alone may bring the action. 


leb | 
15 Walby. And 8 the leaſe was of Id; of which 


15tra. 229 the wife was tenant in common with another, 
and the huſband and wife brought the action, 
it was held that the wife might or might not 

join in the action. 


5. Of covenant by 


Tenants in common. 


Lit. 5 316. In actions perſonal, tenants in common ſhall 
join : They therefore ſhould join in an action 
of covenant. 


\ Tenants 
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Tenants in common of a reverſion, on a Kitchen v. 
leaſe for years, ſhall join in covenant for not 138 
repairing; for it is in the perſonalty merely. 8 

W | | TP Raym. 70. 

3. I ſhall now proceed to conſider the caſes 5: C. 
under the head of Pleadings in this action, 
premiſing the following caſes as to the perſons 
who ſhould bring the action. 


1. Where the action is founded on an in- 1 Roll. Ab, 
« denture, the perſon bringing the action, 527: 
« muſt be aparty to the deed, or he cannot 
„maintain the action.“ | 1 | 


As where in covenant, plaintiff declared, that Green v. 
J. being arreſted at his ſuit, the defendant, in Horne. 
conſideration that he would order the bailiff to Sk. 197. 
let 4. go at large, covenanted with plaintiff to 
„bring in the body of A. and deliver him to 
the bailiff, on ſuch a day; and on vyer the deed 
zppeared in hec verba. 71. (the defendant) do 
promiſe and engage myſelf to bring in the 
body of A. and deliver. him to B. (the bailiff) 
on ſuch a day. And on demurrer, it was 
eld that the plaintiff ſhould not have this 
action, he being no party to the deed. For 
hough covenant may be brought on a deed- 
oll, in which no perſon certain is mentioned; 
but generally To all whom it may concern; 
et a perſon muſt be named in a deed indented, . 
br he cannot have an action. | | 


Sn CC» w 


But where a deed began it is agreed that, Nurſe v. 
xc.“ and the parties names were not mention- 9 
din the body of the deed, but at the eng *'# 

2 5 | Was 


. I 
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vas © in witneſs whereof we have hereunto 


oy our hands and ſeals,” and both parties ſign. 


ed aua Sealed, it Was held that it was ſufficient 
42 74 naming i in the deed, oo that an action of co. 
g e mr 1 | 


2. mates a covenant is 685 whe ON 


« fit of any perſon; he muſt take notice and 


advantage of it at his own peril.” . 


Hughess: As where there was a covenant by the de. 


Rickman. fendant (leſſee) to" permit the plaintiff (lef. 
N. ſor) to ſow clover among the defendant's bar. 
ley ;” and plaintiff aſſigned a breach, that de. 
ſendant Rad ſowed the barley, without HIVing 


him notice. Defendant pleaded; that he hal 


not prevented the plaintiff; and on demurrer, 
it was held ſufficient, for defendant. was only 
bound by his covenant to permit, and the no. 


ice ſtould have bren taken by the Flaintiff, for 


whole benefit the Tyrant, Wb. 2 


£3 3 % 5.4 . 
1 now hall conſider tue ** IN $4 
3" ; 


'Pleadings 6 on the Pare os «Ks Plaintiff. 


1 2 The declaration in this action ſhould let 


% gut 5 dot that the covenant was. made 
«by dee 4 $451} dSAHh-44 438 


Moore v. For, where ere declared in covenant, 
Jones. e That defendant. per /criptum ſuum focus 


— = apud e e er to, plaintiff,” & 
I'S; 2 | This 


e 


& << wt 


mn — 


61 


to ſu 
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This was held to be error; for chere were Cro. Elia. 
no words which imported it to be a deed, 7 5 f. 


without which che action could not de main- 
tainet. 


And where plaintiff ſo ire on a * * Thoretby _. 
he . muſt always make. a profert of it, and the v. Sparrow, 
court cannot diſpenſe with. it. For deſendant 2 16: 


has a right to it by law, and this is the caſe, 8. . e 


though e deed appears to be lan, © OF: AST In $114 FE 


the defendant's poſſeſſion. 11 


« Bur in declari plaintiff ſhould no ſet Dundas 
« out the whole dee "at length, or ad my ws 


40 „ mouth, 
1 605 cop 466. 


As in ee on a lande it it is ſufficient to price v. 


ſay, © That defendant had, by indenture, de- Fletcher. 


miſed certain premiſes to the plaintiff (without 3 77. 
nami ng them) ſubject, among other things, 

ch a proviſo,“ and then ſtate the cove- 
nant and breach. This ue by _ ne 
A 


2. Where the covenant is gen. 
« neral alignment of a breach is alen 


As where the covenant was, not to be or 
ſell for two years, without leave of the plain- L ve 
tiff; and the breach aſſigned was, “ that de- Ghevalier, . 
fendant diverſis diebus et vicibus between fuch Fu, 13S, 
a day and ſuch a day, had ſold to 4. and fe- © 
vera} other perſons unknown, goods to — gs; 
amount of 100 J. After a verdict, it was mov - 
ed in arreſt of judgment, that the breach was- 

Vol. I, - uncertain. 


He \ 
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uncertain as to times and perſons ; but it was 


it was fo ' deſcribed, that a recovery in this 


might be well pleaded in bar to nn action 


for the ſame cauſe. 


But the moſt general is in | the 
K uords of the covenant itſelf.” As, 


 Muſcatty, If lefſor covenants, that he is ſeiſed in fee, 


Ballet | 
=7 We” or hath full power to leaſe. In declaring in 


369. covenant, it is ſufficient for plaintiff to ſay, 


full power to leaſe ”? 


\Hancocky. And then the defendant 5 "ea that he 
Era. Ps had full power to leaſe, or was ſeiſed in fee, 


by f ſheuing what eſtate he had at the time of 
My P. + .; s leaſe, which then puts plaintiff 
2 a 1 title in ſomebody elſe. 


40 But where che covenant is broken by 
« ſome act of a third perſon, it is not ſufficient 
* to ſtate the breach generally for that act 
«ſhould be ſet out; but it ſhould feem that 
„% it might be ſufficient to ſtate that breach 
1 in the replication.“ 


wen- x As where the covenant was to ſave harm- 
"leſs from all ſuits and lawful evictions. De- 

z 1 2 83. ſendant pleaded performance. Plaintiff re- 
5. 379- plied, that one J. S. took out an hab. fac. po/- 
EE. + ſeſſion« debito modo exeunt, c. and by virtue there- 
expelled him. The defendant demurred, 

and had judgment; for debito modo, is not ſufficient, 

without thewing particulars. The bab. fac. 


3 peſo} 


held to be ſufficient as a general aſſignment ; for 


9 C. That leſſor was not e in fee, or * not 


err 
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0e. always recites the term of the j B OD 
4 and that it at leaſt ſhould be ſet 8 | 


2. % Where plaintiff aſſigns a breach, it 
ce ſhould be ſo ſet out that it may appear 
« clearly to be within the covenant.“ 


As where defendant covenanted in a leaſe, Wingfield 
that he would not cut down more timber than v. Sher- 
was neceſſary for repairs of buildings. Plaintiff het 
(leſſor) aſſigned a breach, that 43 had 
cut down trees to the value of 10 l. and convert- 
ed it to his own uſe; and after a verdict, the 
judgement was reverſed for error. For there 
ſhould have been an averment, ©** That he had 
cut down more than was neceſſary for repairs.”? 

For as now afligned, it is not within the co- 
venant. e Sy 

« For ſuch aſſignment of the breach was nor 
de within the words of the covenant, and ſo 
© was bad for the uncertainty ; for where the 
* covenant may not have been broken, the de- 
e claration aſſigning the breach in that man- 
ner 16M 

As where the covenant was by the defendant Colt v. 
that he, his executors, adminiſtrators, and af. Hove. 
ſigns, would repair a mill, and breach aſſigned, => _ 
the not repairing it by the defendant, his exe- 
cutors, adminiſtrators, and aſſigns. On demur- 
rer the declaration was held to be bad ; for the 
breach ſhould be in the disjunctive “ or his aſ- 
ligns :“ for if any of them did repair, the ac- 
tion would not lie. 


3 Where : 


/ 
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3. Where there is a provi/o in the deed, 
te defeating the covenant, plaintiff need not 
© ſet out in his declaration, but leave de. 


„1 feautant to'plead ij... 


Elliot v. As on a covenant to deliver ſo much ſalt. 
Blake, petre, before the 2oth of 0ober; and there 
Raym, 65, Was a 123 that if defendant was prevent. 
ed by the 
3 held, that plaintiff need not ſtate the pro- 
Viſo. | F 


. « But where there is an exception, making 
% part of the covenant, plaintiff, in ſetting 
« out the breach, ſhould alſo ſhew that the 
« breach was not within the exception: For 
*« the declaration is on the whole covenant, and 
„ the breach will not be within it, unleſs ſo ſer 
IL out.“ L | | 


Sir T. As where plaintiff declared on a covenant 

Jones, 125. by the defendant, to repair all the pales of 
a garden then demiſed, except thoſe to the Eaſt 
ſide, and aſſigned the breach, in not repai:in 
ſec. formam conventionis, This was held well 
after a verdict; but it was agreed, that it 
would have been bad on ſpecial demurrer, for 
want of ſetting out that the pales were not 


» thoſe excepted.” 
And note, That if plaintiff declares on 


« a covenant, which he ſets out, and afterward 
« aſſigns an inconſiſtent breach under a /ciz. 


that this ſhall be rejected.“ 


— As 


ſea, that the deed ſnould be void. It 


„„ Po -o -. 
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As where plaintiff declared upon articles, Hayman v. 
dared the 30th of December 1718, not to ſet u 3 
the trade of a baker, from the date of thoſe 
articles for ſo many years, and afterwards af 
fign'd a breach, © That defendant did after- 
wards, to wit, 1/t of May 1718 follow a trade.“ 

This being, inconſiſtent with the articles, was 
rejected. |. Whig | n 


4- © Where a covenant is in the alterna-. 
t tive, that is where covenantor undertakes 
« for one of two things, breach ſhould be 
s aſſigned as to both. | 


As where defendant covenanted, that he Sherwoof 
would not take wood without the aſſent or af. . Noon, 
ſignment of the leſſor or aſſigns: It was held not Oy 
ſufficient to ſay that defendant took wood, with- 
out tbe aſſignment of leſſor, or his aſſigns; for 
it might be with their aſſent, and ſo no breach, 


But where the covenant was © ro pay or Aleberry v. 
cauſe to be paid,” that defendant had not paid, Walby, _ ., 
was held to aſſign the breach ſufficiently, with- te. 229+ . 
out ſaying ! or cauſed to be paid; for if defen- 
dant had cauſed to be paid, he had paid. 

N 


« But where the covenant is founded on the 
* contingency of two things, and that which 
« ſhall firſt happen, plaintiff may declare, on 
%a breach ariſing from the happening of one 
„of them, without making any mention of 
* the other.” N a 
As where plaintiff declared on a covenant, Loggin * 
whereby it was agreed, that he ſhould deliver Ir 
R 11 2 to Raym. 132. 
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.. to defendant a mare, and defendant was to pay 
for the ſame twenty guineas, at the death of 


his mother, or day of marriage, which ever 
ſhould firſt happen. It was adjudged, that 
it was ſufficient in declaring on the covenant, 


to ſtate the happening of one of the contingencies, ' 


without ſaying, that it was the firſt, and that 
if even the other had happened firſt, the de- 
claration was ſtill good; for the e delay was the 
plaintiff's on. 


. Where the action is for inch of co- 
« venant by the act of a third perſon, the de- 
, claration ſhould ſet out, that the breach was 

« by ſuch æ perſon, under à claim of title, or by 
« lawful ac; for the covenant on the part of 


% covenantor does not extend to the illegal 


acts of others, who are age liable to 


an action. 


As where leſſor covenanted that 7k ſhould 
2 hold the lands diſcharged of payment of tithes, 


and the breach aſſigned was, a recovery of 
them in an action by the parſon. It was held 
on demurrer, that the breach was ill aſſigned; 


becauſe he had not alledged, that the ſuit was 


lawful, or the tithes due ; for the covenant did 
not extend to illegal ſuits. 


4 The queſtions under this head are thoſe 
which for the moſt part ariſe under the ex- 
«« preſs covenant for quiet enjoyment, or the 
*« covenant in law under the demiſe, and an 


% expuliion by a third perſon. 


Li ISS fa bo 


«© The 


« perſon by claim of title, and not of title only 


COPY . 367 
r The declaration therefore ſhould always Kirby v. 


« ſtate the diſturbance or eviction to be by a pong; 


215. 


« but of. good and elder tithe ; for perhaps the Wooten v. 

*« eviction might be by a perſon claiming un- Fate: 

« der the leſſee himſelf." 7715 Cs er 
Therefore, where plaintiff declared, on a Noke's 

demiſe of a houſe in London, and covenant caſe. 

that leſſee ſhould enjoy without eviction from“ © * 

leſſor, or any claiming under him, and breach 

aſſigned, That one Savery had recovered the 

houſe in ejectment by verdict, and expelled 

the plaintiff.” On demurrer, it was adjudged, 

that Cop the recovery was by verdict, yet 

that plaintiff ought to have ſhewn that Savery 

bad elder title; for otherwiſe the covenant in 


law was not broken. | 


BgBut it is ſufficient, in ſach a caſe to affign 2 Lev. 3. 
the breach by act of a perſon claiming by 
* elder title, without ſtating what that title i; 
“for perhaps the plaintiff may not know the 
* title of the perſon expelling him.“ 3 

And therefore, if it appears from the de- 
claration itſelf, that the claim was by elder 
title, and not under plaintiff himſelf, it is good, 
without ſetting it out as elder title. 


As where defendant declared on a demile r 
to him for a year, and breach aſſigned was, ec 
that 7. S. who had title by virtue of a demiſe 
made to him of the ſame land, before that made 
to the plaintiff, had enter'd and evicted him. 
It was held to be well, on motion, in arreſt 


of 


Lev. 37 
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of judgment ; for the title appear'd ſufficiently 
to be an elder one and not under the plain- 4 


* 


0 And ſo where the ren is by a : perſon 
i included in the covenant. It is not nec eſſarx | 
* to ſtate any title as to him,” b 
| V 
t 


As where leſſor covenanted, That during 
the term neither he, his heirs or executors, 
- ſhould interrupt leſſee.” And the breach aſ- F 
's ſigned was by entry of the executors of leſſor, 
it was held, that no title need be fer out as in 4 
them, they being ineluded in the covenant 1 ; 
on the part of the leſſor. 5 


6. How far the breach ſhould be aſſigned, 
as affecting aſſignees, the diſtinction is ſettled 
in this caſe, viz. That where a thing is to be th 
done by a man or his aſſigns, the breach muſt ef 
be in the disjunctive: That it was not done 
by him or his aſſigns. But where the act is to pl; 
be done to a man or his aſſigns, it is ſufficient 2 
to aſſign the breach, that it was not done te 44, 
him, without mention of his aſſigns. * 


« But it ſhould ſeem that the rule here laid 


% down is only the caſe where the action is not 
« againſt the firſt covenantee or leſſee,” 


For where the covenant was on a leaſe to 
defendant, by which he eovenanted, he, his 
heirs and aſſigns, every year, to plant eight 
crab-ſtocks; and breach aſſigned, that he had 
not planted ſuch a year. It was held to be 
well witkout mentioning his afſigns ; for the 

| action 


Err 


_ 
et 


Qs. 


Ot 
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action being againſt the firſt leſſee, an aſſign. 


ment was not to be preſumed, — 155 


So where defendant covenanted for himſelf, Mayor of 

his heirs and aſſigns, to pay rent, &c. ; and the London v. 

breach aſſigned was that he had not paid, $i" iber 

without ſaying ** or his aſſigns, the court held Mich. 2533. 

the breach well aſſigned; For they would not B. R. 

preſume an aſſignment. Wb 2-46 — N. B. 
7. „If plaintiff, in declaring in covenant, 

« ſhould ſtate the eſtate under which he de- 

« rives his right to the action, and he mi/tates 

Wit, K. “ 


Plaintiff, in ſtating his title, ſet forth, that Polyblank 
one Strobridge, who was ſeiſed in fee, made |; 
the leaſe in queſtion, and that on his death the Dongl. 34. 
eſtate in reverſion deſcended to tlie wife of the | 
plaintiff, as his heir at law, whereupon he (the 
plaintiff) became ſeiſed of. the reverſion, as of 
freehold, in right of his ſaid wife. On demurrer, \ 
the declaration was held to be ill; for from his ; 
own ſhewing, the eſtate he had, was in him 
and his wife fn right as of fee, and not as ſtated. 

But it was agreed, in this caſe, that plaintiff 8 
need ſet out no title, but declare generally ** quod eat A. 
dimiſiſſet.”” And it was there ſettled, that a REI. 
where he had ſet out the title imperfed#ly, (as 
in not regularly ſetting out a deſcent, by omit- 
ting the perſon under whom plaintiff claimed) 
that this was ſurpluſage, and could be reje&. , 
ed. But, if the title had been ſtated wrong, 
as in the laſt caſe, it had been error. | 


: 


- « In 
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8. In covenant, to pay a ſum certain, 
„there can be no apportionment of demand, 
© for the breach muſt follow the covenant 
« which is entire. ; 
Rea v. Therefore, when plaintiff declared on 2 is | 
Burnett. charter-party, whereby defendant covenanted iſ © 
a Lev. 124. to pay the plaintiff ſo much, viz. 3l. per tin 
for goods imported, and aſſign'd a breach in | 
not paying for ſo many tons, and one hog ſhead. be 
On demurrer, the breach was held to be en 
ill affigned, in charging for the hogſhead, her 
the covenant being a o much per ton. But en 
- aliter had it been to pay fo much per ton ſe. adj 
cundum ratam. th | Ire 


\; Neodler v. So, where the covenant was, that defend. 4 

Gueſt. ant was to take plaintiff for his clerk, and al. 
Allen 19. low. him 27. per quire for what he ſhould 1 > 
| copy, and breach aſſigned, the non-payment . ” 
for four quire and three ſheets. Judgment 4 A 
Was in this caſe rexorfed ; for there could be 6 
no apportionment for the three ſheets. , 


2 But where plaintiff ſo claims more than 
653. the contract will ſupport, he may enter 2 


_ remittitur for what he has claimed too much, 
and take judgment for the reſt, where the 
demand is not ſettled to a certain amount by 
the deed, but depends on ſomething extrinſic; 
for if the demand is ſo ſettled as if it be a 
| covenant to pay 20l. there can be no remit- 
titur. 


Vernoly. . Where there is a joint covenant by ſeve- 


| — ral all ſnould join in the action, or on demur- 
But 


rer on oyer it will be bad. 
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But if any named in the indenture have not 8. C. Bull. 
ſealed it, they ſhould be excluded by an aver. N. P. 188. > 
ment to that effect. But advantage muſt be 
taken by pleading in abatement, if the action 
is brought againſt part only of the covenan- 
tors. | 7 | 8 


10. Covenant for non-payment of rent muſt Barker v. 
be brought where the lands lie, though the 3 2 
rent be made payable in another place. As N 
here where the lands lay in Ireland, and the 8. C. 
rent was reſerved to be paid in London. It was | 
pa the action ſhould be brought in 
Irelan | "7 Bk 


vV AAS. 499 Las AW a. 


=> — 
= ew 


1. And ”tis the ſame in debt for rent. TFhrale v. 
| Eornwall. 


: tes #6: Where plaintiff cannot ſue on a breach 1Wilf. 165. 


of covenant, without ſome previous circum- 
% {tances to be performed, the declaration | 
« ſhould aver the performance of them.” N 


As where defendant covenanted to ſatisfy Creokhay . 
the plaintiff for all ſums of money which de- $014. 


an 

endant's ſon ſhould embezzle while apprentice . 
* to the plaintiff, within three months after proof * 
he and regueſt made, the declaration laid only the 


embezzlement and requeſt, but not the time 
M er proof. The plaintiff had a verdict; but 
: Wudgment was arreſted for this fault. 


3 T all now proceed to the conſideration 


6. by ns Plead- 


Cerro. Elia. 


372 


Co. Litt. 
303. b. 


Pleadings on the Part of the Defendant. 


1. The firſt plea is that of performance. 


As to which plea, 1. © If all the cove. 
* nants in an indenture are in the affirmative, 


* defendant may plead performance generally; | 


Croſwell 
V. Peachy. : 


691. 
Laugh- 
well v. 
Palmer. 
I Sid. 87. 


Ellen v. 
Bote. 
Alle yn 72. 


Co. Litt. 
303. b. 


b 
3 
w 
ac 
charter - party, that he would fail from the Þ! 
in 
th 


. of, ed.” 


© but if any are in the negative, he. muſt 
e plead to thoſe ſpecially, for a negative can. 
not be performed, and to the reſt generally.” 


And if he pleads . otherwiſe, on demurrer, 
defendant ſhall have judgment. by 


Therefore, where defendant. covenanted by 


Thames to ſuch a place in Spain, and the words 
were, © That he decederet procederet, et non 
deviet.”” He pleaded performance generally, 
and it was held ill; for there was an expreſs MW all 
negative covenant, © that he ſhould not de. 
viate,” to which he ſhould have pleaded ſpe. W rul 
cially; for though he ſailed from the Thame: ha. 


to Spain, he might have deviated. l 4 


And the eaſe is the ſame in debt on a bond 
for performance of covenants. Performance B 


is a baU-plea-; for ſome of the covenants migh 
be negative. | 


« So if any of the covenants is in the dis. 
c junctive, he muſt ſhew which he has perform: 


| «© 50 « ple. 


* . . . * þ 85 * 1 © & 222 
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%o where the covenant is for the act of Show. x. 

« a ſtranger, performance generally is a bad 

« plea, it thould ſhew how performed.” 


2. A covenant in one indenture ſhall not 
te be pleaded in bar to a covenant in another 
«© ;indenture, except ſuch be a defeaſance of 
* the former; for perhaps the injuries may ' = 
not be equal. T „ 


As where plaintiff declared, That defendant, Gawden v. 
by indenture, covenanted to pay to plaintiff D 2, 
zool. per ann. ſo long as his wife ſhould hve | 
with and be ſupported by the plaintiff, and the 4 
action was for one quarter's ſalary. Defendant 
pleaded, That after ward, there was another 


0 indenture made between the fame. parties, 
„chat whenever the {aid defendant and his wife 


ſhould come and cohabit together, that the 
allowance ſhould ceaſe, and pleaded further, 
that they did cohabit. On demurrer, it was \ 
ruled to be a bad plea,and that defendant ſhould 
have an action on his indenture but could 
not plead it in bar of that covenant in the 
other 5 : # . : 


But though a defeaſance may, (ir ſhould Clayton v. 
ſeem) be ſo pleaded in bar; yet the ſecond Kinaſton, 

deed muſt-appear to be intended to operate ai _— 1 
a 3 and contain proper uords for that 2 Salk. 573 

dis- purpoſe, © as reciting the firſt deed, and de- and 375. 
rm. <laring it to be thereby void.” þ 5 


But one covenant in a deed may be 
* pleaded in bar to a covenant in the ſame 
Vor. I. K k « deed; 


20 O AN v. 


e deed; for the ſenſe. of the parties is to be 


t collected from the whole of the deed . · 


Johnſon v. As in covenant for rent, defendant was al. 
Carre, lowed to plead another covenant in the ſame 


Lev. 15% indenture, that he (as leſſee) might retain: ſo 


much of the rent for repairs and charges. 


Heath v. ; 3 In this action defendant cannot plead 
Vermeden, nil habuit in tenementis. For the indenture is 
3Lev, 146. e an eſtoppel. 


4 So neither ſhall defendant plead. a plea 
„ which amounts to nil hubuit in tenementis; 
though not ſo in terms.“ 


Ekins, the reyerſion from one Palmer, who had by 
aStra- 817. qeed demiſed the premiſſes in queſtion. to the 
„ for twelve years then unexpired. 

Jefendant pleaded, That ten years before the 

making of the leaſe to him, that Palmer had 
| ſold the reverſion in fee to one Bragg, and 
traverſes the ſeiſin of Palmer, as alledged by 
the plaintiff, To this plea there was a ge. 
neral demurrer, and the court reſolved, 
1. That defendant's plea was tantamount to 
nil habuit in tenementis ; for it denied the ſeiſin 
in fee in Palmer, who, had demiſed to him by 
deed, and ſo was bad in law, 2. That the 
'- _ plaintiff, who was aſſignee, ſhould have the 
3 of this DT which. runs with the 
land. 3. That the eſtoppel need not be re- 
plied, but ſhould be taken advantage of on 
demurrer, and that the plea in the preſent caſe 
was bad on a general demurrer. | 
AX 4». © Non 


+6 na Seed a « —_— or iu. 
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; 0 Nos eſt fadhon is ed len in this 


bo?” 


But 3 defendant pleads non oft factum, Friend v. 
he cannot controvert leſſor's title: for the Eaſtabrook 


mow” is only on the exiſtence or goodneſs af the Rep. yon 
ee ä 


1 Defendant may, under this ke; flew 2 Co. 28, 
« that ſome of the covenants in the deed 

% have been altered or eraſed, or he may 

% plead it;“ for if any covenant be altered | 
or eraſed, the whole deed is diſcharged: or 
the deed is a complication of all the cove- | 
pants, ſo that by changing any, the mann 
mains no longer the ſame. 


, 5. © Entry: and eviction is a plea ex in RY 
« ons but it muſt be pleaded to be fuch 
«as — e from Rinn his 
covenant. 


V 

As 'where leſſee covenanted to build an Barker v. 
houſe upon the land within ten years, and e | 
leſſee aſſigned the term. On action brou | 39 
for non · performance defendant pleaded, War Er TY 
the leffor had entered and held poſſeſſion 
for part of the ninth year. Per cur. defend. 
ant ſhould have ſhewn that leſſor entered 
by wrong, and held him out, 'ſo'that he could 
not build; for perhaps leſſor's entry might 


have been lawful, as for non-payment | of rent 
rr was the caſe, Ars ; 


44 


80 es the covenant was by leſſee cb dh Carril v. 


ſuch water out of the land before ſuch a day, my - 
and 374+ 


COVENANT. 


and on covenant for non- performance, he 


pleaded, that before the day leſſor had entered 


and expelled him, and continued in poſſeſſion 


till after the day. This was * op to be 


a bad plea ; for it was a collateral act, and he 
ſhould have ſet out that he was prevented by 
«ce leſſor .”? ; 


For if the covenant could: be performed, | 


* an entry ſhall not excuſe the non-perform- 
«Cc ance.” - * 4 þ ? - 3 ee be LAS} 


—_ As where, on a demiſe of a meſſuage with 
EN an . N 
Andrews, Ppurtenances, defendants covenanted to re 


/ Mich. 26. pair, and breach aſſigned in not repairing: 
Car. a. C B. defendant pleaded, an entry by the plaintiff, in 


Bul. N. P. atrium poſterius of the meſſuage. The court held 

_ this to be no plea; for an entry into the back- 
yard cannot ſuſpend the covenant to' repair 
the —— of which he was {till in poſſeſ- 
ſion : though by ſuch entry the rent was ſuſ- 
pended. 


6. Another plea in this ation is a Releaſe. | 


eo. Litt. And if before @ covenant-is broken, the cove. 
od , nantee releaſes to him all ac7ions, ſits, and 
v. ; 7 . a 
Lambert, ſuarrelt, this doth not diſcharge the cove- 
Alleyn 38. nant itſelf; becaufe that at the time of the 
releaſe, there was no debt, duty, or cauſe of 
action. 6 12 + + 


| But in that caſe, a releaſe of all covenants, 
is a good diſcharge of the covenant before it is 
broken. ere Hn19V0% wil $7500 EG 


o 
* 
| S 0 
* 


5 7 „„ 


But wherever a diſcharge is pleaded in the Rogers. 


* mages, for the epvenant remains.” 


OO EN ANT. 377 


So neither is a releaſe of all demamic, a bar to Field v. 
an action of covenant, which has been broken Flencock. 


aſter the releaſe. _ Jac. 


nature of a releaſe, defendant mult plead at to Payne, | 
be by ded, or it will be bad. For as the cove. WI 354. 
nant is by 'deed, by deed only ſhall it be diſ- 

charged. Blake's caſe, © Co. 44, A4. 


And note, that where a'covenant runs with Mi ddle- 
the land, and the leaſe has been aſſigned, the more v. 
covenantee canndt releaſe a covenant after it is 3 
broken, and action has heen brought by the 361, 50 ns 
aſſignee, for the right of action is then attached Roll. 
in his perſon. But if covenantee had releaſed 411 · 
before a breach or action brought, it had 
barred the aſſignee even for a breach in his own. 


7. Accord and ſati faction is another good 6 Co. 
te plea in covenant. For though this action is Elke“: 
founded on a deed, and a deed can only be de, 44= 
« diſcharged by a deed, yet this is a good plea, 
for it is not pleaded in diſcharge of the .cove- 
« nant itſelf, but only in diſcharge of the da- 


As when to breach aſſigned on a» covenant, Allen v. 
defendant pleaded an accord or agreement, Blague, 
« that plaintiff ſhould take thirty ſhillings in ſa. Co. Jac. 99. 
tisfaction of all damages; it was on demurrer 
ruled to be a good plea for the reaſon above. 
For in every action where damages are de- 
mandable by way of amends, accord is a good 
plea in diſcharge. 28 15 . 
K k 2 „ „ Bunt 


Snow v. 
— 
Lut w. 358. 


Carter v. 
Downiſh, 
* Show. 
137. 


Hare v. 
Saville, 
2 Browul · 


273. 


Gilbert v. 
Fletcher, 
Cro. Car. 


129 


ee Rut ĩt is 3 ne — 


„ been an actual breach; for not till then 


te are damages claimable. 


For where plaintiff declared, that in conſide. 
ration that he would permit S. P. to enjoy 
a farm at Chiꝑſbam for one year, defendant co. 
venanted to pay the rent of 724. per ann. and 
alſo 200 l. then in arrear, and the breach 
aſſigned was, the non- payment of the rent. 
Defendant pleaded, that before any cauſe of 
action did ariſe on the covenant, that it had been 

i oe between him and the plaintiff, that 
intiff ſhould take 30 l. in diſcharge” of all co. 
which plaintiff had accepted. On de. 
murrer this plea was held to be a bad one, for 
at the time there was no covenant broken, and 
accord and ſatisfaction is no good plea, except 
in diſcharge of damages for a covenant actualh 
en or ee fu tained. 
* 

8. [Another plea is, that of tender * 4h 720 
But in this action the damages, not the debt, 
being the thing in demand, it need not be 
pleaded with an uncore priſt. 


9. In covenant for non-payment of rent, 0 
defendant cannot plead levied by diſireſs ; for 
that is a confefſion that it was not paid at the 
day, but riens in arrere, or payment at 0. day, 
will be a good plea. 


10. Infancy is another good ol in this 
action, for an infant cannot bind himſelf by 
deed, except for neceſſaries. This action was 


covenant againſt an PIC brought on 
6 the 


. % om wo - 
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the indenture, and held not to lie, 192 m an 
infant. 


379 


11. If defendant has leave to plead double, Fiſh — a 
under ſtatute 4 and 5 Ann. c. 16. he ſhall not be Miller 

allowed to plead inconſiſtent pleas, as non We oy * 
en and a condition precedent. lt 


12. Defendant was aſſignee of a teaſe; oy n 
covenanted to repair, pay rent, and indemnify e 
the plaintiff, who was the perſon aſſigning. 4040 rel 
On covenant brought and breach aſſigned asto 
all, defendant pleaded bankruptcy, and it was 
adjudged that this being an expre/5 and col- 
lateral covenant was ot diſcharged under 
the bankruptcy and certificate, for it was not 
a debt due at the time of the N and 


ſo could not be proved under it. 


10. Having now conkdered the nature of 
this action and the pleading on it, the ſubſe- 
quent proceeding now alone remain, the ver- 
dit and judgment. But I ſhall previouſly 
mention this caſe relative to nn of money * 
into court. | 


Upon a general count in covenant, money Fullwell v. 
cannot be paid into court; for the action is for * 
damages, which are uncertain But on ſpe · 3 . 
cial count for a liquidated ſum as for rent, or * 


for 5/. per acre for ploughing meadow, the 8 1 e 


court will allow it. 8 * | 


229- 


Of 


386 


Vivian . 


Campion. 
Salk. 141. 
11 


> 


Farrer v. 
_ Snelling- 
x Roll. 
Rep. 351. 
3Bulſt. 165 


— 
. 
* 
- 


Cro. Elis. 


685. 


Porter v. 
Harris. 
4 Lev. 63 


both, and a general verdi& ſoun 


COVENANT, 
Of the Verdi& and Judgment. 


1. Where covenant is brought, and breach 
aſſigned the not repairing of houſes according 
to covenant, the damages 'ought to be ſuch as 
are ſufficient ' to put the premiſſes in repair at 
the time of the action brought, and to that pur. 
r r 


a. In covenant for non-payment of rent at 
divers days, which: amounts to ſo much, and 
in the declaration the ſum is wif-caſt, it is not 
error, but plaintiff ſhall have a verdict for ſo 


much as is really in arrear. 


3. Where the breach was aſſigned in two 
covenants, and it appeared that for one plain- 
tiff had no cauſe of action, and for the other a 
good cauſe of action, iſſue belvy joined on 

d, and dama- 
ges entire, judgment was arreſted, for, for part 
plaintiff had no cauſe of action. 6 


4+ If covenant be brought againſt two, and 
there be judgment by default againſt one, and 
the other pleads performance, which is found 
ſor him, the plaintiff ſhall not have judgment 


againſt the other; for, on the whole, plaintiff 


has no cauſe of action. 


5. In covenants perpetual, if they be once 
broken, and an action brought on the cove- 
nant, and judgment for the plaintiff, this judg- 
ment ſhall ſtand, and in caſe of a future 

| breach, 


8B 828 


„ 


d 
d 
d 
It 
if 


eo BENANT. | ah 
breach, plaintiff may have a ſcire facias on this 
judgment, without bringing a new writ. - 


And after a judgment by default, a writ of Chaunt- 
inquiry executed, and damages aſſeſſed, de- _ r 
fendant may move in arreſt of judgment. & al. = 

TS. cutors- 

And note, that. where there is a ſpecial pe. Oro. Eliz. 
nalty in a covenant (as a charter-party, ex. gr.) — 6 
plaintiff may either go for the penalty, and Trimmer. 
reſcind the contract, or bring an action on the 1 Black. 
caſe for breach of contract and waive the pe. Nep. 395+ 
nalty, in which caſe he may recover more than 
the penalty. | 14 ; 


, 
Sal 


. »% % 


4 
y 
4 
; 
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1[NTRODUCTLON. 


AVING now caent of acjons ariſing 
upon contract, I ſhall proceeed to thoſe 
which are founded upon torts. 


| Theſe actions were originally ende into 
actions of tre ſpafs vi et ar mis, and Wine of 
| weipels weithe cafe. [12203 Tir $3 


Theſe conſtitute the ſeveral 5” DROP 
Aſſault and battery, falſe impriſonment 


* adultery; or treſpaſs conſidered with re- 
ference to the perſon. 


2. Replevin and treſpaſs ; 
ference to perſonal Property. 


3. Ejectment; 
ference to lands or real . 


n with re. 


treſpaſs conſidered with re. 


: F * 
- * - 
* - * 


CHAPTER Iv. 


Tux AcTION or ASSAULT AND 
BATTERY. 


1. ASSAULT is the unlawful ſetting upon Finch's 
the perſon of any one, by the offer or Law 202. 

« attempt to beat, though without touching 

« the perſon : As by raiſing a ſtick or fiſt to 

« (trike, making a blow at a perſon, hut 

2 him: 80 lying in wait, beſetting 

one's houſe, is an aſſault in law. ok 


But words alone will not make an af. 1 Hawk. 
fault ; though what might otherwiſe be deem. ®: 133. 
ed an aſſault, words might explain away: | 
As if a perſon lays his hand on his ſword; as non. 
to draw it, this might be deem'd an affault ; 1 Mod. 3. 


but when the party added, If this was not 


aſhze-time, I would nat take ſuch language.” 
Theſe words explained away the implied af. 
ſault. | 


Battery is the actual commiſſion. of vio- 
* lence to the perſon, as by beating, ſtri- 
„king, puthing violently, or doirig any ſuch 
injury, in angry or ſpiteful manner. 
“Under this head too falls mayhem, which 
is a more heinous kind of battery; that of 


* wounding and depriving a perſon in conſe. 
| * quence 


* * „ 
. ** 


384 ASSAULT and BATTERY. 
« quence-of it, of any member neceſſary for 
„ his defence. As an arm, hand, eye,” Ke. 


In this action I ſhall conſider, 1. What 
ſhall conſtitute an aſſault and battery; 2. What 
mall excuſe it; 3. The pleadings on the part 
of the plaintiff and defendant ; 4. The verdict, 
damages, and coſts. ory cetebecy 


1. What ſhall conſtitute an Aſſault and 
Battery. gp 


1. The act cauſing the injury to the plain. 
« tiff need not proceed from the immediate af- 
& ſault or act of the defendant, for any wanton 
« a& by which another perſon or thing cauſes 
te a battery, will ſupport this action.“ 


Scott v. As where defendant threw a lighted ſquib 
Shepherd. jnto the market - place, which being toſs'd from 
Wr hand to hand, by different perſons, at laſt hit 
Rep. 892. the plaintiff in the face, and put out his eye. 
8. C. This action was adjudged to lie, though the 
injury was not cauſed by the immediate act of 
defendant himſelf. | 1 5 


i So, if a perſon puſhes a drunken man 
3 againſt another man, and hurts him, this is 
actionable, as an aſſault and battery. But if 
defendant intended to do a right act, as to aſſiſt 
him in going along the ſtreet without help, and 
N. P. 16. in ſo doing an injury is done, he will not be 
anſwerable. ' 


So 
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Zo if by a ſudden fright an horſe runs away Gibbons v. 

with his rider, and runs againſt a man it is no 4, 
battery, and this may be given in evidence on — ; 
the general iſſue ; but if any perſon had whip'd 8. C. Us 
the horſe, and made him run away with the 

rider, and hurt a third perſon or the rider 

kimſelf, he would be liable who had whip'd the 


«© So that it appears from this caſe that the 
© injury ſhould be wilful; for if not wilful, 
© and done without default, the action will not 
« lie.” As if a ſoldier at exerciſe, by accident, 
hurts his companion, it is not actionable. 


2. © Where a perſon receives a bodily in- 
jury, in conſequence of an act done by his 

% own conſent, he ſhall not maintain this ac- 
Kale; DET | 4 i 
2 As where two perſons play'd at cudgels by Weaver v. 
conſent, and one hurt the other, it was held WIrd. 


to be no battery; for volenti non fit injuria. — _ 


3. © But in ſuch caſe the a& from whence 
« the injury proceeds mult be lawful,” | 


For where, in this action, defendant would Boulter v. 
have given in evidence, that the plaintiff and — 
he box 'd by conſent, from whence the injury 2547. 
proceeded; it was held to be no bar to the Bull. N. P. 
action; for as the act of boxing was unlawful, 16. 
the conſent of the parties to fight could not 
excuſe the injury. Gre 470 | 


4 * . . 
LIF "Wat 1 #8 [ 
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Matthew” And in this caſe it was held, that if one li. 
dige, cenſe another to beat him, ſucli licence is 
Comb. void; becauſe it is againſt the peace, and 
a plaintiff. had in 25 cle 4 Sener das 
mages. e eee et 2407 
5055 Alt n ts 2 5 ug be bf i. 


ine And note, That. 3 commit a battery, 
8 and one of them dies after iſſue joined, yet : 


hall the eee continue againſt 8 * 5 
; "1 br £207 7 wet. en r 12 15 0 % 
Ale 101 9 . 
. Wu ſhall. would or juſtify. the De: 
gor Fee e Action. „ 
1350 > {Of 406 tet 7 1 $1 * 1 
3 | Wherever a fob bp is affing Are; any 
4 authority given to him by oP, that: mall ve « 
4 nn nen det 
Hawk. * a If an officer has a writ or warrrant 
gt 8 * & againſt a perſon, who will not ſuffer bimſel 
ate "raft, nie may juſtify" a beating o 
© aver res ages Hue in the e 4K to rel 
ce bine ten 9 TIE Gand 


Williams But a batt! eannot be juſtified by An ar. 
v. Jones. reſt only, it will only juſtify the aſſault; for 
2Stra.1049. to juſtify a battery, reſiſtance or an attempt 
13 11. to reſcue himſelf out of cuſtody ſhould be 
A : ſhewn ; (unleſs it be by way of moliter manu - 
G. 2. 2 B, impgſuit in wich way alone defendant may juſ- 5. 
Bull. N. P. ou the beating, without ſhewing any ane perſc 


"” | ofa pos A} to er ü him 0 


i — OI Ji 2 N77. in th 
Bateman v. - And where a watſon juſtifies s an aſſault * not | 
Woodcock: battery, by virtue of a ſheriff's warrant, he many, 


Cro. Ja. 7 3 | heed 
373. | 
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need not ſhew the warrant; for that muſt be 
returned tothe ſheriſfe e e eee 
311042135 2490 4 kd bb * WY u 40" VE. v1.94 

2. So in the excerciſe of his office à aburchy Howe v. 
warden may juſtify. taking off the hat on lay. Planner. 
ing hands on a perſon who is dior der im uhr 1Saund, 13. 
and turning him out for A ee con- 


2 1 ” Y — j * *< a 7s "+ ® A a * Py, * ov F 
gregation. * > & * 1 , F 


119 4 


r en 
3. 80 defendant may juſtify even a maihem, Lane v. 
if Sew by him as at» wfficer: of the army, as N 
puniſhment to plaintiff fh diſdbediance f orders, 5 _ 1 
or other military crime. And deſendant may by, C. J. 
give in evidence a petſtion by the pfaintiff Bull N. P. 
to a council of war againſt him, and if by 
their ſentence - the petition was :diſmiſled, tis 
concluſive evidence for the defendant. 


4. A man may juſtify againſt any onewho'g/- Leyard v. 
faults his wife, parent, or Chilis inaeir dæſenet : %%“ 
So a wife mar gultifp an affanlt än defense af i 4h. 63. 
ber huſband. A ſervant may in like manner juſ. Salk 407. 
tify an aſſault in defence of his maſter; but a 8. C. 
maſter can't juſtify an aſſault in defence of his 
ſervant: For the maſter may have an action 
againſt the perſon who beats his ſervunt, with a 
per quod ſervitium anuſit; but the ſervant can 
have no ſuch action for beating his maſter. 
eee 51007 9173 2.17! Db ien oba 

5. So one may juſtify the battery of a Same caſe, 
perſon, ho endeavours wrongfully to di/þoſſeſs nd 
him of his lands, or to take away his goods. But NN 
in the caſe of an entry on the lands, it muſt ona 
not be juſtified as a battery, but as à molhiter - 
manu impoſuit. et ot 7 048% : ut + 45 


CI 


And 
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Green r. And where the injury is a mere breach of 2 
by gy perſon's cloſe, defendant cannot juſtify a bat. 
" tery, without a requeſ} to depart + but tis other. 
wiſe if one breaks down a gate, or enters vi 

et armis ; for there tis lawful to oppoſe force 

with force. ine f a 


Hawk. P. c. 6. © A parent may give reaſonable correc. 
139 * (4 tjon to his child; a maſter to bis ſervant or 
« apprentice ; a ſchootmaſter to his ſcholar, or 
« a;gaoler to his priſoner.” All theſe, there. 
fore, are ſpecial juſtifications. +,» 


7. Wherever the aſſault or battery has 
«proceeded from the plaintiff*s own fault, it 
« is. a ſufficient juſtification for the defend. 
„ ant.” : "BY? | F 3 


Ward v. As where plaintiff and defendant: being at 
Ayre. play, the plaintiff thruſt his money into de: 
* Jac. fendant's heap, upon which defendant kept it, 
%%½. and then a diſpute and ſtruggle took place, 
hich was the aſſault for which this action was 

brought. The court held the defendant juſti. 

| fied and not guilty; for the firſt fault proceed- 

ed from the plaintiff, as ſo a man might be 
2 againſt his will. 

8. Under this head falls the moſt uſual juſti. 

fication in this action, viz. © That of an a//ault 

% demenſe, or that the firſt aſſault proceeded 
from the plaintiff himſelf.” | A 


Bull. N. P. If defendant proves; that the plaintiff firſ 
r8. lifted up his ſtick to ſtrike him, and _ 


f 
3 
t 
h 
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ſo to do; it is a ſufficient aſſault to. juſtify 
his ſtriking the plaintiff; for he need not ſtay 
till the plaintiff has actually ſtruck him, for 
he * be diſabled by the e. 8 
« But there muſt be ſome ani er be- 
« tween the battery given and the firſt aſſault ; 


* for: every - aſſault; however ſmall, wilt riot l 
“ juſtify an enormous battery.” 


And! the: rele” is Mid pete by Lord Holt, Cockeroſt 
in this caſe, who held, chat the meaning of 2 fl. 6 
the plea was, that defendant firuck in his 0wn 
defence s ſo that if A. firikes B. and a ſcuffle 
enſues, and the parties cloſe immeckately, and 
in the ſcuffle A. is even mayhem'd by 4 that 
is to be juſtified under /o-afſarht : But if, 
upon a little blow given to BY he gives a 
t blow in return, which mayhems A. that is not 
„ joſtified' under n- ag unit demenſs; For the 
5 reaſon, why fon-aſſault is a good plea in may- 
„ beim: is, becauſe ir might be fuch an aſſault as 
64 would endanger deſencue' __ VP TOY, 
4. Therefore, i m this: eaſe, be Civer [Juſtice 8 C. 
be directed the jury to give a verdict for the de- l = Lene, 
ſendant in a my hem; the firſt ſhut being 
1 by titting: he orm r eke deſendant far 8 
ſti- „ VT” {OLD IIA 3 
ult Bur if the affoulr has happene#{i ren 1 v. 
led Hard, ſon-aſſuult demeſne will not juſtify defend- Ley 
ant; for A — Fn Marche: _ 225 
er charch-yards, that it will. not allow a man 
to ors . even in Hivown defence. 


Ain 8 Oy 


BU * 2 


2 — — 
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| 3- 1 thall x now — a the Pleading and t 
f 1  Evidences ö 

6 0 Q 8 . ar in 228 3% h 

al 

I. of the Meh a Part of the tl 
Plaintiff. * m 


Mitchelly. x, The declaration in aſſault and battery W af 


Neale &ux- 
O cannot lay the offence on a day certain, and W 6% 
— at divers other duys and times; for an aſſault is W tie 
one individual act, a diſtinct offence; and can- . 
not be laid with a continuande. iy Hen c 3 


Amyon v. 2. The offence ſhould be chavied fully and m 
Shore. poſitively, and not by way of recital as, *& whereas th 
5 8tra. 621: J. B. on ſuch-a day made an afſault.” Thie 

is where eas is by bill in the King*i-bench 


white v. For in the court of Commun Pleas: ſuch de- 

Shaw. claration would be good : for in that court the 

2Wik203- vrit being ſet out in the declaration, helps the 
want of a poſitive averment. 


Douglas v. But if the declaration is ſo. in © King's 

But oo. bench, the defendant ſhould take advantage of 

8 99 it by ſpecial demurrer ; t it wt _ good al. 
tera v 7 ; 


— Ve For a battery of the _ the l 

A ro; * wife ſhould join in the action, and the U 
1208. V damages be laid ad damnum ipſorum firſt, be. ed ( 
Horton v. cauſe the huſband is damnified by being put feve 
. to expence for her cure, and in ſuing the ac. the: 


tion : 


And therefore, where the action was by 
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tian: and adly, becauſe the action and dama- 


es ſurvive to the wife, to whom the injury 
hea committed. © 


huſband and wife, for a battery of the, wife, — 
and laid ad damnum ipſius (viz. the huſband) ante. 

the judgment was arreſted; for fo rhe da. 

mages would not ſurvive to the wife, they be- 

ing recovered only to the huſband. So if the 

alault and battery has been committed againſt 

both huſband and wife, he muſt bring his ac- 

tion alone for the injury done to himſelf ; for tlie 
wife cannot join in an action for an injury done rg 
to the huſband : and therefore where a joint Cro. Jac. 
action was brought for ſuch battery and da- $55: 
mages ſeparately aſſeſſed, the writ abated guoad 

the huſband. | f 


pls ei in his: e ee in chis ac- Newman 
tion, may lay many things in aggravation, for v Swith- 
which he himſelf could not wt an ation. Salk, 643 · 
As here, for making an aſſault on himſelf, 

entering his houſe and aſſaulting his ſer- 

vants,” &c. ; ig 4 

; 5. If defendant pleads /on-afſault demeſne, king v. 
and the plaintiff can juſtify, he ſhould plead Phippard, 
it; for he cannot give it in evidence, under Comb. 286 
the general replication of de injuria ſua pro- 

pria. | 


Note, in this action, as in all others found- 
ed on torts, if the battery has been done by 
ſeveral, the plaintiff may bring his action ei- 
ther jointly or ſeyverally. © 6 - 

$2) 2. Of 
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2. ot the Pleadings. on the Port. bf the 
2 Defendant. 


1, To. action there are three 1 
5 ' deſence : The firſt is the general iſue, not guil- 
'D mY Ws. 9 5 ſecayd, matter of. excuſe, as, that it was 
*-** Jane accigent, and ithout bfendanv's de. 
Fault, Kee: WI ich, may 3 a.be given in evidence 
on the nera iſſue : the third is, 25 cation, 
which inſiſts Rea, _ matter made 
it lawful for defendant to * ju 5 
Co. Litt, But a ffificatien muſt always be. pleaded 
282, bo cannot be given in lan on the general i FM 
3 * Upon, 9 general iſſue he cannot. give on. 
ne in, evidence; for it is a juſtifi. 
4 * . 1 ſa of other caufes: of en 
which we have treated of before. * 


2 Hawk. « If an indictment has been td 4 
333. (% * Kd ee aſſault; and deferidant confeſſed it, 
8 and à indictamentum been entered on 
4 the s it eſtops defendant to plead not 

* guilty co an action for the ſame offence.” 


Gibbons v. 2 If defendant juſtifies the aſſault and bat, 
Pepper, tery, he muſt confeſs it, or, on Ta 


Salk. 637. pgs. ſhalt have judgment. | 


4. The plea ſhould. go to the . of. 

* — charged in the declaration, or plain- 

tiff ſhall have judgment. But if the plea 

«is a juſtification, it ſhall go only to that 

part of the offence, of which it takes no- 
< tice : fon-offault goes to the whole.“ | 


For where, in treſpaſs for aſſault, hactery; 
and * defendant pleaded, that he was 
1 con- 


ASSAULT and BATTERY. 


conſtable of H. and for a miſdemeanor of the 
plaintiff's, that he laid hands on him, and car- 
ried him to the ſtocks, gue ef#- eadem tranſ- 


greſſo. On demurrer, plaintift had judgment; 


for the plea is juſtification, and goes only 


0 the affault and battery, but takes no no- 


tice of the wounding, which is charged in 


| the declaration. 


te reſt, ſuſficient. t 
For where, in aſſault, battery, and fal/e im- 
priſonment, defendant juſified the impriſonment, 


-S 43 * - * we i 


ö “Neither is the general traverſe as to the 


under proceſs of an inferior court, but ſaid 
nothing more than a general traverſe to the 
aſſault. and battery; plaintiff had judgment; 
for it was not ſufficient to juſtify the impriſon- 
ment alone, though it includes a battery; 


7 
V. 
Cro. Elizs 


4 * 


92 
Truſcott v 
Carpen ter 
1 L. Raym · 
2 29. 


r but defendant ſhould have pleaded to the al. 


to the arreſt. 


alt and battery, by ſhe wing reſiſtance made 


4th. In an action againſt a ſervant, if he Barſoot v. 


pleads a juſtification in defence of his maſ. Reynolds, 


„er, be muſt plead it thus, “ That the plain- 


„off would have ſtruck his maſter if he 

had not interpoſed, and ſtruck the plaintiff, 
f. Trout ei bene licuit.“ For the ſervant can only 
1- ſtrike to prevent an injury, not by way of re- 
venge; and therefore where the ſervant plead- 
ed © That plaintiff having ſtruck his maſter in 


truck plaintiff,” the plea was held to be ill 
on. demurrer, - for the aſſault on the maſter 


plaintiff, 
So 


might be over, when. the ſervant ſtruck the 


28tra. 953» 


his preſence, that he in his maſter's defence 
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Leward : So in an action againſt huſband and wife, 6 
vn. v. Baſe- the wife may. plead. Ta plaintiff was going to r. 
M. Repm, wound dhe buſband,, * that ſhe, inſultum fe. ec. 
622. cit, to defend him, and prevgnk: the, plaintiff by 
| from beating him. b. 
ee But in this or any oder STA the CC 

« yvife_ cannot plead * the huſband muſt ' 


« always join.“ — te 


dit 

Watſon v. In aſſault and battery n huſband and 
* & wife, he pleaded that his wife was aſſaulted, ſet 
| * ſac, and that he in aid of and defence of her, aſault. 5 
239. ed the plaintiff, Sc. She pleaded, ' fon aſſault = 
9:3 demeſne. . There Was a” general replic ication to mn 
both pleas of de injuria ſua propria, and da. 
mages entire. And afterward a repleader was sen 
awarded, for reaſon, that the feme had Jen al 
alone, which ſhe could not do. x aſſa 


6th; © A former recovety of 3 in an 4 
40 action for the ſame offence is e plea | 


7 in bar.” ple: 


« And if the plaintiff has once ere 
damages for the aſſault and battery, he can. 
not afterwards recover in a new action, for 
ay further miſchief or injury e from 
&« the ſame battery.” 


2 v. As where after the pling in this addon had 

Berl, recovered damages for the battery, a piece was 

Salk, 41. cut ont of his Kull, in conſe —— of the 
former woundin - for which he brought a new 
action, it was held not to lie. For the battery 
itſelf is the ground of the action, and the in- 
jury the meaſure of the damages, but here the 
ground of the action was gone by the _ re· 
covery. 3 

0 0 


* 
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" So if a battery has been committed by ſeve - Yelv. 68. 
ral, and à recovery had againſt one, ſuch re- 
covery may be pleaded in bar to an action 
brought _ any of .the others for the ſame 
battery. For plaintiff can receive but one re. 
compence for the ſame injury. 

7. If defendant juſtifies an, aſſault and bat. Gray v. 
tery under a writ to the ſheriff, and warrant Fa g 
directed to him to arreſt the plaintiff, he houd 
ſet out from what court the writ iſſued, or it ki 
will be bad. Here he juſtified under 2 ä 
returnable in 5 my it was held ill, for it 
might be a writ out of the. X. B. or County Pa. . IT 
latine, which, cannot be returnable in the Com: en 
mon leafs | 
Ge £6 By: ſtatute 21 Face 1. 1. c. 16. all ations of 5 
le and battery muſt be ſued within four 
years, and this ſtatute muſt be pleaded in bar. 


Therefore where to this action defendant Blackmore 
pleaded by miſtake uon culp. infra ſex annds ; it 7 88 
was on demurrer held to be a bad plea. | Selk. 432. 


9. Defendant cannot plead double under the L. Raym. 
ſtatute, the general iſſue not guilty, and a juſtifi- * 

cation; for they are cortradilltny ſince a juſtifi. Wadbroke 
cation muſt admit what the general iſſue denies, 28tra. 876 


10. This being a tranſttory action in which | 8 ar 
the time or place are merely inducement, 1 we, 
place cannot be traverſed without ſpecial cauſe 
of juſtification, which extends to ſome certain 
place; as if a conſtable of a town of another 
county arreſts the body of a man that breaketh 
the peace there, he may traverſe the county hut 
he muſt not reſt there, but all other places, fav. 
ing in the town en he is conſtable. 1 

Note, 


;”- 


396 ASSAULT and BATTERY. 


Note, By ſtat. 7 Zacs 1. c. 5+ if treſpaſs in 
aſſault or battery is brought againſt any juſtice of 
peace, conſtable, &c. for any thing in execution 
of their office, they may plead the general iſſue, 
and give the ſpecial matter in evidence. 


3. Of the Evidence on the Part of the 
W Plaintiff, af 


PerPratt]. 1. As plaintiff in this action may alſo proſecute 
3 — * * the defendant by indigment for a breach of the 
Rex v. peace. It is to be known that the plaintiff can. 
Warden of not give in evidence in the action, a conviction on 
= of _ an indietment for the ſame aſſault - For it is a rule 
arg. Cal. K. of evidence, that no verdict ſhall be given in 
B. 339, evidence except where the parties have been 
the ſame, and in one caſe the king is one of 
the parties, and in the other the plaintiff : Nor 
is any thing to be admitted in evidence of 
which both parties have not equal benefit, that 
is ſuch as either party ſhould be equally at li. 
berty to give in evidence in caſe it made for him. 


2. Plaintiff was in a caſe of aſſault allowed 
eto give in evidence what was felony.” 


Weſtbrook As where in aſſault and battery defendant 
v. Strut= gave in evidence, that he was married to the plain. 
3 , tiff, and to take away that evidence plaintiff was 
N admitted to prove thar ſhe had another huſband 

frving when ſhe married the plaintiff. 


Guy v.Kit- - 3. In this caſe the memorandum was ge. 

chener, nerally of Michaelmas term, and ſon-aſſault 

being pleaded, the fact was proved at a: day 
\ within 


25tra. 1271 
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within the term. A caſe being made, the 
court held it well enough, for the plaintiffneed 
have given no evidence on this plea; unleſs to 
aggravate damages, and the court will not non- 
ſuit him, becauſe it is amendable by a new bill. 


4. Of the Evidence on the Part of the De- 
fendant. 


There is a difference to be obſerved between Downes v. 


claration. But upon not guilty pleaded, plain- Litt. 5 465, 


2. In an action by huſband and wife for a Dickinſon 
battery of the wife, on the general iſſue v. Davis, 
pleaded, defendant ſhall not be allowed to Stra. 480. 
prove or go into evidence, that the woman is 
not wife to the plaintiff, it ſhould be pleaded in 


abatement, and ſo plaintiff might meet the ob- 
jection fairly. a 


4. Of the Verdict, Damages, and Coſts. 


It is previouſly to be obſerved, that in caſes ; 814. 309 
of very groſs aſſault, in which it is apparent Raym. 74. 
that the damages will exceed 104. the court or 
any judge of the court may give leave to the 
phintiff to ſue out a writ with a clauſe of ac 
etiam bills, and hold the defendant to ſpecial bail. 

Vor. I. Mm But 
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Genbaldo But if the writ is ſo ſued out, and defendant 
EO held to bail, if the damages recovered exceed 
the ſum in the ac etiam, the bail are not liable 
to any part. Here the ac etiam was 3ol. and 
the verdict being for 100/. the bail were held 

not liable. | 


1/t. Of the V er dict and Damages. 


Lit. 5 4858. 1. In aſſault and battery if the jury find 
upon the plea of not guilty, the defendant guil- 
ty in another town, or at another day, than the 
plaintiff has laid, yet ſhall the plaintiff recover, 
for it is tranſitory. ne I | 


2. As to the damages, it is a general rule 
« That the plaintiff ſhall have but one recom. 
% pence in damages, though the aſſault and 
© battery be committed by ſeveral, and though 
his action be brought either joint or ſeveral.“ 


crane & As where in aſſault and battery againſt two, 
Jul s. one pleaded not guilty, and the other /on-af- 
Hummer- , | 

tone, aut demeſne, and both iſſues were found for the 


Cro. Jac. plaintiff, It was held that there ſhould be but 


18. ſingle damages aſſeſſed: So where one de. 
a6; _ fendant had pleaded ſpecially, and plaintiff de. 
11 Co. 6, 7, murred, and had judgment on demurrer, 


it was adjudged that there ſhould be but ſingle 
damages aſſeſſed. ts 


nedney v. Therefore where plaintiff declares jointly, 
Strode. the jury cannot ſever the damages, ſo as to 
Carth. 19. | | 
give greater aga.nſt, one than another. But! 

the jury, find otherwiſe, the plaintiff may ente 

* 3 à noli 


40 
40 da 


Fo 
of an 
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a noli proſequi againſt all but one, and have 
judgment againſt him. | 


« But in this as well as other actions of 
« treſpaſs againſt ſeveral, the jury may find 
*« ſome guilty, and others not guilty.” 


And in the caſe of a battery againſt huſ. Dare v. 
band and wife, the jury may find the wife guilty, bite & 
and the huſband not guilty, and vice ver/a. Se 350. 

3. Where there has been a mayhem, or Cock v. 
wounding, the court may «por view encreaſe the Beal. 
damages, even though a mayhem was not laid in L Raym- 
the declaration ; but under the following re- 1 4 
ſtrictions, viz. 1. the judge who tried the cauſe 

zt Niſt Prius, may not himſelf increaſe the da- 

mages, he ought to certify it by indorſing on 

the pea, what maim or wound was proved, 

„unleſs he is a judge of the ſame court wherein Latch. 223. 
the motion is made for increaſe of damages. 


2. The plaintiff muſt always be preſent in 8. c. 
ze court when the motion is made for increaſe of 
3s damages. X 


5 3. The manner of wounding ſhould have style 245. 
er, been ſtated in the declaration. . 


% Upon a motion to increaſe the da- 
* mages ſuper viſum wulneris, it ſhould be 
proved to be the ſame wound for which the 
damages were given.“ 


For where the maim in this caſe was the loſs Smallpiece 
of an eye, the court ordered the defendant and CO 
the N 


400 


Mich. 27 
Car. 2. C. B. 
Bull. N. P. 
21. 


Brown v. 
Seymour, 
1 Wi . 5. 


verdict, the court will not increaſe the da. 


Burton v. 


Baines. 
1 Barnes 


„ 


the trial of the loſs of an eye, the court would 
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the witneſſes to appear and be examined, and 7 
ſeveral of the jury who tried the cauie, and it 
appearing that no evidence had been given at 


not increaſe the damages, for new- evidence 
ihould not be admitted. Gllen eins! 


5. But where the judge who tries the caſe 
certifies or declares, that he is ſatisfied with the 


6. In this caſe on a view of the party, and 
examination of the ſurgeon, ore tenus, in court, 
the damages were increaſed from 11/. 145. to 
5ol, | | pot | 


Of Coſt. 


I By ſtatute 22 and 23 Car. 2. c. 9˙ „In ae 0 N 
* tions of aſſault and battery, if mae any. 2 re- W f 
covered are under forty thillings, the plaintiff 


* ſhall have no more coſts than damages, un- : 
«leſs the judge ſhall certify that the aſſault 


and battery were ſufficiently proved; and if = 
* any more colts are given, the judgment ſhall 2 
ebe void, and the defendant be acquitted, and [A 10 
« have his action againſt the plaintiff for fuch I 
« yexatious ſuit, and recover his coſts and da- 8 
© mages in any court of record.” | e 


But 1. The action muſt be ſolely an action dow 

* of aſſault and battery to deprive plaintiff of 
his coſts, for if it is coupled with any other Afr 

„ offence which does not require a certificate, i 

«© and defendant is found guilty, that ſhall take 
1t 
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« it out of the ſtatute, and give plaintiff full 
t coſts.”? : | 


For where in treſpaſs for an aſſault and battery, Milbourn 
breaking a ſtandard and roller, and taking and car- T e 8 
rying away divers goods and chattels; the de- 8 
fendant was found guilty of all, except the taking quot. 3 
and carrying away, and damages found under Will. 322. 
forty ſhillings. On the queſtion ariſing con- | 
cerning the coſts, the court held that though the 

aſſault and battery alone might require a certi- 

ficate, yet that part concerning the breaking the 

ftandard and roller, not requiring it, and both 

making one cauſe of action, that plaintiff ſhould 

have his full coſts. 8 | 


2, But this matter to entitle the plaintiff 
% to full coſts, where the damages are under 
« forty ſhillings, muſt be charged, and found 
« as a ſubſtantive iſſue, and independent of the 
* aflault ; for where it is merely part or a con- 
* ſequence of the aflault and battery, there 
“ ſhall not be full coſts.” 


For where the action was for aſſaulting the erent 
plaintiff and tearing his coat, which the jury v. Tolby. 
found to be a. conſequence of the battery, and Paſch. 27 
damages under forty ſhillings, plaintiff had no 4 wy 
more coſts than damages. 655. 3 

So where the declaration was, that the de- Hamſon v. 
fendant aſſaulted the plaintiff, puſhed him Adſhead. 
down on the ground, the 3 being ca 3 


8 | 7 G. 2: ;. R. 
vered with water, whereby his coat was wet Bull. N. P 


and ſpoiled, . and he became ſick and weak. 329. 
After verdi& for the. plaintiff, and- damages 
twenty ſhillings, there being no certificate, the 


M m 2 court 
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court held the plaintiff not entitled to full coſts, 
for the ſpoiling of his coat was not a diſtina c 
thing from the aſſault, but an injury ariſing 
from the original cauſe of action, and a conſe. 
quence of it. 2 


Clark y. 80 where the action was aſſault and battery, 


2 4. with a nec non inſultum fecit on plaintiff's horſe a 
| and damages under 407. the ſpecial matter 10 
as to the horſe was held not to entitle the plain. 0 

tiff to full coſts, it being part of the ſame of. MW 

fence. | 763 


2. Though another offence be joined as 
the conſequence of the aſſault and battery, if 
« that is an offence in itſelf actionable, though 
* the damages are leſs than 4os.; yet the 
*« plaintiff ſhall have his full coſts,” 


1Stra.192 As in treſpaſs for an aſſault and battery of 
plainriff's wife or ſervant per quod conſortiun 
or ſervitium amiſit, and damages under os. ; 
yet ſhall plaintiff have his full coſts ;' for the 
ſpecial damage is the giſt of the action, and of 
itſelf actionable. | M 


Richards 3. If defendant juſtiſies, he admits the bat. 

ML bay ip tery, and in ſuch caſe no certificate is ne. 

1. C. B. ceſſary to intitle the plaintiff to full coſts, i t 

Bull. N. P. the damages are under gqos. ; for the judge a 
330 could only certify that the aſſault and battery 

- . was well proved, which defendant admits. 2 

But if defendant juſtifies, and plaintiff make 41 

a new aſſignment, to which defendant pleadi b. 

not guilty, if the damages are under 405. oy * ba 
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ti muſt have a certificate to give him full 


coſts. 


4. The certificate under ſtat, 22 & 23 Car. zwilk 6. 
2. muſt be that the aſſault and battery was well 
proved; not the aſſault alone. 


Aud by ſtatute 8 & 9 Will. 3. c. 20. $ 4. If 
the judge ſhall certify that the treſpaſs for which 
«the action was brought, was wilful and mali- 
&«cjous, though the damages were under 40 5.; 


«yet ſhall the plaintiff have his full coſts.“ 


And where there was an aſſault only, and ;wilſ.346 
no battery, but that appeared to be wilful and 
malicious, (as drawing a ſword and attempting 
to {tab the plaintiff) Lond Chief Juſtice Willes 
ſaid, that he would certify under this ſtatute, 
in order to give plaintiff his full coſts where 
che damages were under 409. 


f As to Coſts to Defendant. 


of By ſtat. 8 and g /. 3. c. 11. Where there 

* are ſeveral jr? SP. to an action of aſſault 

* and battery, and one or more ſhall he acquit- 

at, © ted, the perſon ſo acquitted ſhall be intitled 

ae. © to his full coſts, unleſs the judge certifies that 

iſh © there was reaſonable ground for making him 
ige * a defendant.” 


2. By ſtat. 7 Fac. I. c. 5. In actions of 
* allault, battery, and falſe impriſonment, 
* broughr againſt juſtices of peace, mayors, 
1 bailif, or conſtables ; for any thing done by 
virtue of their officer, if they have a verdict, 

| | or 
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« or the plaintiff diſcontinue, or be non-ſuit, 
e they ſhall have double coſts.” | 


For conſtructions on this ſtatute, vid. poſt, 


And by ſt. 21. Jac. 1. c. 12. the provi- 
ſions of the laſt act are extended to church- 


wardens and overſeers of the poor. 


3 4 


CHAPTER V. 


THE AcTION OF FALSE IM- 
\. _ PRISONMENT. 


T HE offence of Falſe Impriſonment conſiſts 
in the unlawful detention of the perſon 
without any legal authority. It is therefore 
neceſſary to conſtitute this offence, to deter- 
mine ty detention is unlawful. i 7 


Every detention of the perſon, as by con- a lnſt. 589. 
ſine ment either in a priſon or private houſe, 
in the ſtocks, or by ſorcibly detaining one in 
the ſtreet, is an impriſonment. | 


I ſhall therefore, 1. Conſider what arreſts or 
detentions are illegal, and as ſuch will ſupport 
this action; 2. What are legal, and ſo afford 
a good juſtification to the perſon ſued in this 
action for the arreſt or detention; | 3. The 
pleadings and evidence on the part of the 


plaintift and defendant ; and, 4. The verdi& 
and damages. | 


—— — 


But 'tis previouſly to be obſerved, that no Groenveli 
action of falſe impriſonment lies againſt. @ judge v. Pun 
of a court of record, for any a& done by him ga. 396. 
in execution of his office, nor for any miſtake | 
of judgment: Neither are his acts or deci. 


ſions 


8 — — 5 — TID 
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© Gons traverſable. This was decided in this 


Barker 


Executor v. be arreſted for a debt of teſtator*s or inteſtateꝰs 
Braham & on à ſuggeſtion of a devaſtavit where no ſuch 


Norwood, 


3Wiiſ.368, 


ing a treſpaſs, in which all are principals. 


1. Of Illegal Arreſts with prfovrency t the Perſon, 


and arreſts of perſons who are liable n 


action brought againſt the officers and cenſor 
of the college of phyſicians, Who havin 
a power to examine and puniſh by. fine and im. 
8 were held to be à court of re. 
cord. | 


1ſt. What Arreſts or Detentions are 
e 


Arreſts are illegal, 1. Conſidered with refer. 
ence to the perſon; 2. To the writ and pro- 
ceſs; 3. To the court from whence it iſſues; 
4. In caſes reducible to no certain head. 


1. As an executor or adminiſtrator can only 


ſuggeſtion was made, and plaintiff who had ad- 
miniſter'd to her huſband was arreſted for 
a debt due by him in his life-time, this action 
was adjudged to lie againſt the plaintiff in that 
action, = the attorney in it who had ſued out 
the writ. It was conteſted in this caſe, that 
the action ſhould not lie againſt the attorney; 
but the court held him liable, the offence be- 


But a diſtinction is to be obſerved be 
& tween arreſts of perſons not liable to arreſts 


„general, but have a particular privilege u 
| c exemption, 
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e exemption ; for the arreſt of theſe laſt is not 
« jllegal, nor ſubjects the party to this action.“ 


As where the plaintiff was a witneſs in Cameron 

a cauſe at Weſtminſter, and was arreſted by the Y, Licht- 

defendant in returning ſrom thence, falſe im- * 393 0 

priſonment was held not to lie; for the ex- Rep. 1130 

emption from arreſts is a privilege not of the 

perſon but of the court, and the writ is not 
void, for the ſuit continues, though the party 

may be diſcharged on motion. | 


So in the caſe of other privileged perſons, Tarlton v. 
- - Fiſher, 
Jas peers, certificated bankrupts, inſolvent debtors, Dougl. 646. 
or ſuch like, no action of falſe impriſonment Counteſs of 
lies for arreſting them. So alſo but in ſuch caſes Rutland's 
againſt an officer, the action was held clearly not Oo” 4 
to lie as againſt him; for he was at all events cou 


1. juſtified by the writ, which was compulſory. * 


ly But in caſe of an arreſt on a Sunday, the pro- ee v. 
eſs being declared by the ſtatute io be void, gr ;. 
this action will lie. Is 


2. © In actions againſt huſband und wife, the 
« arreſt is only legal, if made in purſuance 
« of theſe caſes.“ | | 7 

1. If the action is againſt the huſband and Berdolph 
wife, for a debt of the wife, dum ſola, and u, ESO 
judgment for the plaintiff, the capias thall iſſue Moor 701. 
to take the bodies of both huſband and wife. 


But this is the caſe only in arreſt on fnal Harriſon 
proceſs ; for in the caſe of me/ne proceſs, where *; Bear- 


; liffe, 
doth were arreſted for a debt of the wife's 25tra 1271. 


. 
9 
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| 1 dum ſola, ſhe was diſcharged and he retained 
till he found bail for bot | | t 
| | { 
Roberto v. So where an interlocutory judgment waz a 
Andrews, ſigned againſt both, and a ſci. fa. iſlues againſt e 
: -_ the bail, who ſurrendered them into cuſtody tl 
. i- before execution, the wife was diſcharged. D 
Doyley v. 2. But if the action had been originally W cu 
White, commenced againſt the wife when /ole, and m. 
— * 3 the ſuit ſhe marries, and the plaintif 
as he won the capias ſhall iflue _ the 
wife only, and not againſt the huſband 
Anon. 3. But on all judgments obtained on the 
| mY * wife's contracts or for her torts committed dur. 
\ Sd ing coverture, the writ ſhall go againſt the 51 
band alone. N | 
3, Where a writ iſſues againſt any one, 
« and the officer miſtakes the defendant, and 
te executes the writ, by arreſting a wrong per. 
© ſon, the perſon ſo arreſted may maintain thi 
* action, even though he was himielf acce|. 
&« ſary to ſuch falſe arreſt.” | 
Coot v. As where, in falſe impriſonment, defend 
Light- ant juſtified, that he having a warrant again 
2 7. S. aſked of the plaintiff his name, who an 
" ſwering 7. S. which was not his true name 
defendant arreſted him. On demurrer, thih 2. 
plea was held to be bad; for the officer mul 
take the right perſon at his peril. | "om 
b s plain 
Thur- So where a commiſſion of rebellion iſſuefound 


bane'scaſe, againſt one 7 hurbane, and a perſon of ti let a 


Hard. 323. 


name that 
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name of Green appear'd before the commiſ- 
ſioners, and affirmed himſelf to be Thurbane, 
and being apprehended, he reſiſted and ſnatch- 
ed the commiſſion and tore it in pieces. For 
this on an attachment it was ruled by Chief 
Baron Hale, that though he had falſely affirmed 
himſelf to be Thurbane, yet that would not ex- 
cuſe the commiſſioners from falſe impriſon- 
ment, for they had no warrant to arreſt him. 


2. The ſecond caſe of illegal arreſts, is 
with reference to the writ or other proceſs, 


1. © In the caſe of void proceſs,” | 
Plaintiff, in this action, was arreſted by the Parſons „ * 
now defendant, by a writ of capias ad reſpon- Lloyd. 


dendum, returnable the term next but one to the 04645 oy 


e Ml te/te, (it was of Trinity term, and returnable in- Rep. 845. 
oil the Hilary following ;) this writ being irregu- 8. C. 
lar and void; (as every writ of meſne proceſs 
bu ſhould be returnable the next term to the teſte, 

e for otherwiſe the defendant might be impriſon- 

ed for a long time;) on this caſe falſe im- 
priſonment was adjudged to lie againſt the now 
defendant, who was plaintiff in the former 

action; though this writ had been a good juſti- 

fication to the officer. | 


rr on [211344 23 $0 21 ; 
2. In the caſe of irregular proceſs.; 


As. where defendant in a former action (the Philips v. 
plaintiff in this) had been arreſted by ca. ſa. Biren. - 
founded on a judgment, which was afterwards * **#* KY 


a * aſide for irregularity ; it was adjudged, 
ne Achat he might well, maintain this action for © * 
| Vol. I. N * the 


2 «. Rc; 


0 
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Puanich „. 


Boucher. 


er 993"court of Cid, and et the 
Bits 01 # 1 


© the party ſhall not ſuffer, ; but If it is ir 


'«& ty or his a 


' debred to one Jones, Zones's attorney ſued out 
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the arreſt. And a diſtinction was taken be. 
rween proceſs irregular and erroneous. * If 
© erroneous, it is the act of the court, and 


PP mn Oo-= DD ©P 35 _- 


regular, it r the act of the par- 
orney, and an action will lie on 
4c it.“ ED | 


And the proceſs of arreſt has heen held ir. tt 


regular and void in the following caſes. 


1. *© Where filled up without proper authe. 
. 5 


1. As where Burſlem the plaintiff being in. 


writ againſt him, but the under-ſheriff left ' 
blank in the writ for the name of a bailiff, and 
Jones attorney inſertedthe name of Fern the defend. 
ant, who arreſted the plaintiff. Falſe impriſon. 
ment was adjudged to lie againſt Fern, for the 
arreſt was illegal, as the under ſheriff ſhould 
have inſerted the name in the writ of ſome 
ſheriff's officer; for by leaving it to the at. | 
torney, he night nominate perſons of no pro if; 
perty, or infamous characters, who might be ut 
uilty of oppreſſion, and have nothing to an- Cli 
wer to the party injured, the arreſt {h6uld be thi 
by the officers of the ſheriff, who have given for 
ſecurity to hend nenn 2h tes 


Adly, © Where it has ified informully.' def 
2. Defendant juſtified on arreſt of the plan fer: 
tiff, by proceſs out of che. Chantelle fucl 


FALSE IMPRISONMENT. 


tom a plaintiff making oath of his cauſe of 
action, and that he believes that defendant will 
abſcond, may have a warrant to arreſt him 
and hold him till ſecurity given, and then 
ſhews, that he made ſuch oath of his cauſe 
of action, and that he ſiſpected that the de- 
fendant would run away, upon which he had 
a warrant from the Vice-Chancellor, and ar- 
reſted the now plaintiff. Upon demurrer, the 
court held the cuſtom not to be purſued, for 
the cuſtom is to ſwear to the belief of the de- 
fendant's intention to abſcond, and. here the 
plaintiff only ſwore to his /#/þicion, which is 
not the ſame ; for that 'may be a ground of 
ſuſpicion which will not induce a belief, and 
„we arreſt being therefore made under the cuſ- 
fl tom was illegal, and that ſo the party might 
i have this action of falſe impriſonment. _ 


| 
| 
d 3- When the proceis was not returnable on a Johns v. | 
nM 4y.certain, under which defendant had been smith. | 
Bren edt TODD 2o ty IS. bs 1. 13 Cro Jac, | 
be arreſted, the Writ was adjudged to be void, 34. | 
na and this action 10 lie for the arreſt. | 
me | 
at. 4. Where defendant was arreſted, and the 2Wilſa26. 


ro effidavit to hold him to bail was not ſufficiently po- 
bell ſitive ; ſo that he was intitled to be diſcharged. 
n Clive and Could, Juſtices, were of opinion chat 
bell this action lay againſt the plaintiff, or filazer, , 
:e8 for ſuch arreſt. 


5. Where a judgment is of one county, the oa v. 

defendant cannot be arreſted in another, with- ” 3 
out a fetatum capias, or ſuggeſtion that the da- Rep. 694. 

Au fendant was commorant in ſuch other county. In II cr v» 

Y ſuch caſe, tliereſore, where defendant was fo ar- Ja., 


£ vor 
of ; | _ reſted, » 


e * ” 
en V 
R 
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W Black. yeſted, without any fe/Zatum or ſuggeſtion, this 
Rep- B34 834. action was held to lie. os ; 


* Ay od pes of wen arreſts is | 


with. e ts the on 17 diene wis 
ue the Prec. 


Thie is 1. By uin oroceſh 4 it das 10 
Juriſlliekien ; 2. * here it exeeeds or does not pur. 


# 3 abt ha owt; at þro- 
cent are irr 


If a perfon 1 e 10 weak out tet an 


g M. 23 Cr. have this adtien againſt plaintiff in that 
ation, and his having pleaded to that ac« 
o N. N. tien in the inferior court, ſhall not be ſuch 
an admiffion ef the jurifUitien, as ſhall bar 


him of his alen for the falſe impriſonment ; 


fer every one ſhould know the extents of that 
— Juriſdiccion, to which he e for re · 
L 


. * 00 . err dez exreed, er 

$ * gur jſalcten, the party im- 

* e under its proceſs way maintain this 
action, + 


% And wherever an authority to commit 
is given by ſtatute, it muſt be ſtrictly pur- 
e ſued.” As in the caſe of Smith and Ne. 
er, ante. 


Sa 


R 
1 Town an inferier cuurt net having ur iſi 1 he may 


2 As „. 


2 22 


d 
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So where, by ſtat. 14. F. 8. all perſons are Dr. Bon- 
forbid to practice phyſic in London, or with- 3 caſe. 
in ſeven miles of it, unleſs allowed by the pre- 
ſident and cenſors of the college of phyſicians ; 
and four cenſors are appointed yearly who may 
puniſb by fine and impriſonment, perſons offend- 
ing in practice, non bene utendo et exequendo fa- 
cultate medicine. Plaintiff practiſed in London 
without being ſo allowed, and being ſummon- 
ed, he ſaid, he would practiſe without their per- 
miſſion ; for which, by warrant from the preſs. 
dent and cenſors, he was committed to the 
counter, and on bringing this action for falſe . 
impriſonment, it was held to lie, 1. Becauſe 
the act appoints the cenſors to fine and impriſon, 
here it has been done by the preſident and 
cenſors; 2. The offence for which the part 

is to be committed, is pro non bene 5 

| facultatemedicine ; here the committat is for ſay. 

| ing, that he would practiſe without their per- 

p miſſion + ſo that the power of committing not 
; being ſtrictly purſued, the perſons committing * \\ 
a were held to be treſpaſſers, and that the action 


lay. | 
4 « So in the caſe of Commuſſioners of Bank- 
» MW © rupr.” itt ee 


KF ef 


This action was adjudged to lie againſt the Dyer v. " 
defendants, who were commiſſioners of bank. Miſſing. = 
rupt, for committing the plaintiff (whom they 12 8 f. * 
ſuſpected of ſecreting part of the bankrupt © oY | 

effects) for not appearing on the firſt ſummons. 


The ſtatute of 1. 7ac 1. c. 15- enacting, That 

in ſuch caſe a ſummons ſhall firſt go to the 

party to appear, and on his default, orneglee?, 
N 


n2 © war. 
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% warrant or ſecond ſummons, and if brought 
in on the warrant, he refuſes to be examined, 
or on a ſecond ſummons neglects to come, 
then, and not before, the commiſſioners have 


power to commit” and here having been 


Miller v. 


Seare & al, 
2 Black. 


Rep. 1141- 


Hill v. 
Bateman. and convicted the plaintiff for. deſtroying the 
18. 719. game, and though it was proved, that the 
plaintiff had effects ſufficient to anſwer the con- 
viction if diſtrained, yet the defendant /ent him 
immediately to Bridewell without endeayouring 

. | þ to 


committed on he firſt ſummons, the impriſon. 
ment was contrary to l Ww. pr 


And this action lies againſt. commiſſioners of 
bankrupt for any commitment not warranted 
by their power, as for not anſwering a queſtion, 
which queſtion appears to be improper, or 
where they do not acquieſce in a ſufficient an- 
ſwer, but commit the party ; ſo if the time 
committed for is improper. 


8 3d. Where che court or magiſtrate has pow: 
er, but the proceedings are irregular. 


1. Defendant was committed by the ſeſſions 
for not taking on himſelf the office of conſta- 
bleof a place of which he denied that he was 
an inhabitant. This commitment was ad- 
Judged unlawful, for he ſhould firſt have been 
indicted for refuſing to undertake the office, and 
if he had been found on the indictment to be 
an inhabitant of the place, he ſhould have been 


fined, and committed only for non-payment of 
the fine. 


So where the defendant was a juſtice of peace, 
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to levy the penalty upon his E This 
action was held well to lie againſt the juſtice 
for ſuch irregular commitment. Re 58 


So where plaintiff was convicted in a penalty smith v: 
for harbouring run goods contrary to ſtatute of Sibſon, 
Geo. 1. in a penalty of 13/. which he offered 1Willz53. 
to pay, but was kept in cuſtody till he paid 
a further ſum of 55. 4d. for fees, which could 
not by. law be demanded. This action was 
adjudged to lie for ſuch detention, when he 
was entitled to a diſcharge. *' | 


. 2. © So though the original arreſt might 
« be warrantable, yet for any ſubſequent op- 
« preſſion or cruelty this action lies. ?? 


As where defendant was governor of Sene- Wall v. 
gambia, and the plaintiff being an officer, from M Nama- 
the dangerous ſtate of his health, had quitted Term Rep. 
his poſt without leave, for which he was juſtly 536. 
put into confinement z but it appearing that cir- ; 
cumſtances of unneceſſary and wanton cruelty had 
been pragtiſed, as confining him for a long time 
in a dungeon, without the benefit of freſh air 
when dangerouſly ill, he recovered conſidera- 
ble damages in this action. 


For other caſes of arreſts vid. action of treſ- 
paſs on the caſe. 


the 4th. The fourth kind of illegal impriſon- 
the ment conſiſts of * | 


Caſes 
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Caſes reducible to no certain Head. 


As 1. The mayor and burgeſſes of St. A.. 
bans made a rate for building a court-houſe, 
to be aſſeſſed on the inhabitants at large, and 
made a bye-law thereon. *© That any one re. 
fuſing to pay ſuch rate ſhould be impriſoned.” 


Under this bye-law the plaintiff was taken and 


impriſoned, and this action was adjudged to 
lie for ſuch impriſonment. For no bye-law 
can create ſuch a power, it is contrary to 
Magna Charta, which declares, ©* That nullus 
liber homo capietur aut impriſonetur niſi per 
« judicium parium ſuorum. . 
— V- 2. So where a perſon was arreſted, and the 
Cro. fac. Perſon at whoſe ſuit he had been arreſted or. 
379. dered the ſheriff to diſcharge bim, and releaſed 
him of the action, notwithſtanding which the 
ſheriff detained him, this ation was-adjudged 
to lie againſt the ſheriff. - So where there was 
a ſuperſedeas ſent to the ſheriff. 


3- © Where any falſe impriſonment has been 
« done by the influence or procurement of and. 
ether, this action ſhall lie. 

As where defendant, who was an Faſt Indiu 
governor, prevailed an the Nabob to impriſon the 
adjudged to lie 


Rafael v. 
Verelſt. 


3 5. plaintiff. This action was 


againſt him. 


Moſtynv. So it was for any injury committed in a for. 
Fabrigas. eign country; as in this caſe, againſt the go- 
ovp 16. ernor of Minorca by an inhabitant, whom he 

had falſely impriſoned. 


« ,. By 


— — Dr — 
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4. By ſtat. 5 H. 4. c. 20. juſtices of peace 
ſhall impriſon no perſon but in the common 

aol, ſaving the rights of lords, who have gaols 
*r their franchiſes. Quere, if falſe impriſon- 
ment would not lie on this ſtature, if a W of 
peace e a perſon e | 


I ſhall now conſider 


2. What Arreſts. or Detentions are 
Legal, and /o afferd @ good Juſtification 
to the party ſued. 2 


1. % The firſt is the caſe of aries er 4. 3 Black. 
| 0e proceſs of ſome court of juſtice having cog- 1 127. 
© nizance of the cauſe, which proceſs has re. 
« gularly iſſued.” BIT 


But a diſtingion is to be obſerved in the 4 
caſe of officers and private perſons. '-If the Brinn a 
ation is againſt the Heri hy r he Salk el. 
ſhall ja? Fusclench⸗ ewing the writ. So Counteſaof 
it i n the caſe of his bole or 2 8 
this difference, that the ſheriff m ew the 90 Jen. 
writ returned, if returnable ; whid bailiff 5 
ned not, as it is not in his power. But if the 
action is againſt the plaintiff in the firſt action 
or a mere ſtranger, they cannot juſtify unleſs 
they ſhew a judgment as welt as execution; for 
the judgment might have been reverſed. _ 


. 2. „A ſecond good juſtification under a le- 3 Black. 
o. gal arreſt is, if made by an officer having Com. 127. 
he authority to arreſt, or under ſuch officers or 
un, Ant warrant under hand and ſeal, 
and 


| 
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« and expreſſing the cauſe of commit- 
„ | 


2 Inſt, 46- But © it muſt appear that the warrant was 
5 e that is, iſſued in a caſe of which the ma. 


4 giltrate had cognizance, for if not, the warrant 
* ſhall not juſtify the officer acting under it.” 
snergold v. As where a juſtice of peace iſſued his war. , 


Holloway. rant to the defendant to arreſt the plaintiff, on 


rg. 100 4 complaint for non-payment of ſervants wages, 


and defendant did arreſt. the. plaintiff ; this 
action was adjudged to Jie againſt him, for 
a juſtice of peace has no ſuch power to grant 
ſuch a warrant to apprehend the party com. 
plained of, he can only iſſue a ſummons. It 
was therefore an illegal warrant, and no juſti. 
fication to defendant. | 8 


. : : Y 

Maſters v. , $o an officer cannot juſtify ary arreſt and im. 
114 Rom Prifonmens for non-paymens af taxes, wider the 
encral printed warrant, which ſuch collectors 


7 a 
have ſigned by two juſtices. But he ought to 
have a ſpecial warrant. 
Anon. 80 a magiſtrate may commit for any con. 


Moor 247. tempt ſhewn to him, but it muſt be while in 


execution of his office. Therefore where in] 
this action defendant juſtified that he being ta 
mayor of the COppgrariot of V. plaintiff ſaid, wi 
« He was a fool,” wherefore he committed Cc 
him. It was held ill for not ſhewing that ke be 
was in his ſeat or exerciſing his office. Po! 


3 Black. 43d, A third good cauſe of arreſt is fuch a wh 


Dom. 127. is warranted by the neceſſity of the thing in 


Foſter's 
Crown 


As arreſting à felon- by a private perſon; ma 
Law. | | 


um- diy 
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impreſſivg ſailors in the time of war; appre- Stat 7G. 3. 
hending waggoners for offences or miſbeha- 4 
viour on the highway, and ſuch like cauſes. 


4. Secretaries of State may commit for ſuſ- _ 8 
icion of treaſon, as conſervators of the peace Roe. 
did at conimon law, and it is incident to their x Salk 34). 
office. And a commitment to a meſſenger is good. 


But they have no power to iſſue a general eee v. 
8 i 9 N 1 2 arrington 
warrant to arreſt the perſon, or ſeize | the 2Wilſ.a75. 


Z 


papers on a general information. 


5 . Commanding officers in the ſervice of the ar- 

8 « my or navy have a power of putting their infe- | 

*W < rior officers under an arreſt, but it muſt be done ' 
© on good grounds, and not oppreſſively.“ 


As where defendant was captain of the Tri- eee v. 
dent man of war, and put B who was the © — 
0 | "Se © (at; 5 | : * | F Rep- 
purſer into confinement ; he kept him there for 53). 
08 three days, after which he liberated him, with- 

out any charge or court-martial. Plaintiff re- 
u. covered for the impriſonment. 


1 6. Falſe impriſonment will not lie for the Le Caux v. 
9 taking and detaining the mariners of a ſhip, Eden. 
d, Which has been captured 464 prize, though the s 15 
Court of Admiralty afterwards find her not to 
be a lawful-prize. For the Court of Admiralty 
poſſeſſes an excluſive juriſdiction ' not of prize 
only, but of every matter dependent on it, 
which this is, as the mariners muſt be brought | 
in with the veſſel, and that court can give da- | 
mages for the injury, and detention to the in- 
diyiduals who are injured. 

. 4. Of 
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4 Of the Pleadings and Evidence. 
2 ft. On the Part of the Plaintiff. 


3 1 find no caſes of conſequence to this head 
except the following, viz. 1. That no new 
matter foreign to the iſſue is admiſſible in evi. 
daence, under the general replication of 4. 
injuria ſua propria, of any fact, which is not 

: 23 2122 
contained in the plea, for thoſe alone are tra. 


verſed by that replication. © 


Sayre v.Ld For where to an action of falſe impriſonment 
Rochford. defendant pleaded a juſtification of rhe arreſting 
— —_ the. plaintiff, under an information for treaſon. 
Rep. kiss. ble practices, made to him as ſecretary of ſtate, 
for which offence he had been admitted to bail 
by the chief juſtice of the Xingla- Bench. Plain. 
tiff replied the general replication, of de injuria 
ua propria abſq. tali cauſa. It was adjudged 
that under this replication, that plaintift could 
not give in evidence a tender and refuſal of bail, 

for it was not contained in the iſſue. 


Hillyfiels 2. Defendant juſtified, that he had arreſted 
v. Stany- Plaintiff by a latitat for 20 |. which he owed 
ford. him; plaintiff replied, and traverſed that he 
8 a owed ſo much money, and a repleader was 
Bull. N. P. awarded; for the debt is but inducement, 
23. which ſhould not be traverſed. 
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TY Of the Pleadings and Evidence on the Part of 
the Defendant. 


1. Where this action is brought jointly smich v. 
againſt the plaintiff in the former action and Boucher. 
the officer, they may ſever in their defence, e 
for the writ would be a good juſtification to the Philips Vn 
officer; but if the officer joins the plaintiff in Biron. 
the ſame plea, he waives the benefit he may 18tra. 509. 
have himſelf, and if the plea is bad as a juſtifi- * 8 
cation for the other, judgment ſhall alſo go 
againſt him. 


And ſo if they join in the plea, and it is bad Middleton 
for the officer, it ſhall be ſo likewiſe for the v. Price, 
5 other party; as here where he did not ſhew Will. 17. 
the proceſs returned, under which he juſtified. 


Where defen juſtifies under pro- - 
© ceſs of a court of limited juriſdiction, the | 1 
1 © plea ſhould ſhew, that the cauſe was properly 
a ſnbject to ſuch juriſdiction.“ | \) 


As where in this action defendant juſtified, Johns v. 
under a preſcription in the Marſhalſea Court to 858.4 1 
hold plea af all cauſes within the verge, and 314. 
under a capias returnable at the next court, 
under which plaintiff had been arreſted. This 
action was held to lie for ſuch arreſt, for rea- 
ſon that the proceſs was ill awarded, and the 
arreſt unlawful : 1. Becauſe it did not appear 
that the parties to the action were of the houſhold, 
between whom only the court has juriſdiction ; 
adly, Becauſe the proceſs was not returnable 

Vol. I. Oo on 


- 
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on a day certain, but at the next court, 


Dye v. So where defendant juſtified, under an order 

Olive. of a caurt of record in London, as a ſerjeant 

Pn at mace, to arreſt the plaintiff, pro quodam 

# contemptu, for not paying 204. to B. C. which 

he oed him. On demurrer the plea was 

lield to be bad, for to impriſon a man pro 

ſuoulam contemptu, is too general, and by this 

plea it does not appear that the court had juriſ. 

diction, and the officer is only to obey the 

order of the court, in matters of which it hath 
juriſdiction. : 


2. © Where defendant juſtifies in like man. 
s ner, under proceſs of an inferior court, and 
*« a ſpecial authority to impriſon, the plea ſhould 

e ſhew that that authority was ſtrictiy purſued.” 


For where, in treſpaſs and falſe impriſon- 

On 5 ment, defendant juſtified under an order of 
the Court of Conſcience iu London, directed to 
him to arreſt the plaintiff, and carry him to the 

Counter, and impriſon him till he paid gs. 64. 

virtute cujus, he took him and detained him. 

On demurrer, the plea was adjudged to be 

bad : for the order was, to katy 2 him in 

the Counter, which his plea ſhould have ſhewn, 

as he confeſſes he took and detained him. 


Middlcton 3. Where an officer, or other perſon, juſ- 
V. Price. tifies under pros, which is returnable ; he 
x Wil. 17. muſt in his plea ſhew that it was returned, or 
the plea will be bad. 


« And 
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% And note, That this action being in its Co. Lit. 
«nature tranſitory, the place laid in the de- 282. 

« claration is not traverſable, except the 

e juſtification extends only to a particular 


40 place.“ 


For where, to falſe impriſonment in Mid. 59th v- 
dleſex, the defendant juſtified that Lynne was Gro. xlix. 
an ancient village, and that it ſitatum fuit to 167. 
chuſe a mayor annually, who was keeper of 
the gaol, and that the plaintiff was commit- 
ted to gaol on a plaint entered in the court 7 
there, abſque hoc that he was guilty in Middle- 
ſex. The juſtification being local, thè tra- 
verſe was held to be good. 


4. The /tatute of limitations is a good plea 
re Z 

in this action as to which it is enacted b 

ſtat. 21 Jac. c. 16. © That all actions for aſ- 

te ſault and battery, or impriſonment, ſhall be 

« brought within four years aſter the offence 

© committed, or they ſhall be bar'd.” n 


r IS, £6 $42 8 R 


If the impriſonment is laid for a continued Coventry 
length of time, as here from 32 Car. 2. till drapes 
the 3d of April, 4 Jac. 2. defendant may di. 
vide the time, and plead the ftatute of limi- 
tations as to part, and not guilty, or any other 
plea to the reſt ; and in ſuch eaſe plaintiff 
ſhould not demur, but plead that the dureſs 
was continued. 


te In the caſe of ju/?ices of peace, or conſtables 

« ating under their warrants, another limi- 

* tation is made by ſtatute 24 Geo. 2. c. 44. 

< which enacts, that actions againſt them 
hall 


424 


Pickerſgill 
v. Palmer. 
Trin. 1. G. 
3. C. . 
Bull. N. P. 
24. 
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*© ſhall be commenced within /1x months. af. 


* ter the offence committed, or the plaintiff 


© ſhall be bar'd.” 


If a man be impriſoned by a juſtice's war. 
rant, the firſt day of January, and kept in pri. 
ſon till the firſt day of February, if the action 


is commenced within fix months after the firſ - 


day of February, it will be commenced in 
time ; for the whole impriſonment is one en- 


; tire treſpaſs. 


With reſpect to officers acting in virtue of 


their office, ſpecial proviſion is made by ſta- 


tute to this effect. By ſtatute 21 Fac. 1. c. 12. 
it is enacted, ©** That juſtices of the peace, 
c mayors, bailiff s, church-wardens, and over. 


| © ſeers of the poor, conſtables, and other 


<< peace-officers, may plead the general iſſue, 
« and give the ſpecial matter in evidence. 
* Likewiſe, that any action brought againſt 
« them ſhall be laid in the proper county; 
« and if upon not guilty pleaded, it ſhall ap- 
% pear that the fact was done in another 
« county, the jury ſhall find defendant not 
« guilty.” e 


And by ſtatute 24 Geo. 2. c. 44. it is further 
enacted, That no writ ſhall be ſued out 
*« againſt a juſtice of peace, for what he ſhall 
« do in execution of, his office, till notice in 
* writing of ſuch intended writ ſhall be de- 
* lvered to him, or left at his place of uſual 
„ abode, at leaſt a month before, and the juſ- 
© tice may tender amends ; and in caſe the 
« ſame is not accepted, he may plead ſuch 

p d tender 


= BC ER el es oat ee oo. 


40 
4 
«c 
60 
60 
« 


' fendant, the jury fſhal 


17 
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tender in bar of the action, together with the 
plea of not guilty, and any other plea, by 
leave of the court; and if upon iſſue join'd. 
the jury ſhall think the amends ſo rendered 
ſufficient, they ſhall find a verdict for the 
defendant. | 


2. © No action ſhall be brought againſt 
any conſtable, or any other perſon acting 
by his order for any thing done in obedience 
of a juſtice's warrant, until. demand made 
of the peruſal and copy of ſuch warrant, 
and the ſame has been refuſed for the ſpace | 
of fix days; and in caſe the warrant has 
been ſhewn, and a copy taken, and after- _ 
wards an action brought againſt the con- 
ſtable, without —m—_— the juſtice a de- 
„on producing the- 
warrant, find a verdi& for the defendant, 
notwithſtanding any defect of. juriſdiction: 
in the juſtice. 7 | 
. bs 
« And if the action be brought jointly: 
againit the conſtable and the juſtice, upon: 
producing the warrant, the jury ſhall in 
like manner find for the conſtable. 


« And if the Jury find againſt the rule, 


the plaintiff ſhall recover from him the 
coſts he has to pay the conſtable; with a 
proviſo, that if the judge certifies that the 
injury was wilfully and malicioufly.commit-. 
ted, the plaintiff ſhall be intitled to double 

coſts? © 57 rs A +! C 


* 


n 
N * 6) 4 
8 bs . * 
* 
7 


5 J F 
O oO 2. he 
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The ſeveral conſtructions on this ſtature are: 


1 As to Juſtices of Peace. 


Lawrence 1. Tf the juſtice pleads tender of amends | 


Fu , g. under this ſtatute, the plaintiff may have a 


a. B. K rule for the defendant to bring the money into 


Bull. N. P. court, for the plaintiff to take the ſame, on 


25 his diſcontinuing the action. 


caſbourn 2. Though the juſtice has omitted to tender 
v. Fall. amends, yet he may have a rule to pay a 
2 Black. 4 : 
Rep. 859. ſum of money into court as amends ; but it 
mult appear before this is allowed, that the 
action is brought againſt the juſtice, for ſome. 
thing done as a juſtice in execution of his office. 
In this caſe the motion was to that effect, 
and the court granted a week's time to plead, 
in which time it appearing from the plain. 
tiff 's notice of action, that the defendant was 
ſued as a juſtice of peace, the court made the 


rule abſolute as above. 


Hill v. 3. If the action is brought for an illegal 
1 commitment, or any other unlawfal act againſt 
: 8 the juſtice of peace, he is obliged to ſhew the 

regularity of his proceedings, and the infor- 
mation, Cc. laid before him, upon which his 
proceedings or convictions were founded, muſt 


be produced and proved in court. 


Entick v. 4+ A. ſecretary | of ſtate is not a juſtice of 

| 22 peace, nor his meſſengers conſtables, within the 
a Wil 275 ſtat. 24 Geo. 2. | jo 
- 2 · s 


FALSE IMPRISONMENT. 1 
2. As to Inferior Officers. 


1.“ The privileges given to conſtables and 
ee inferior officers, under theſe acts, is confined 
« to caſes in which they are acting in execu- 
« tion of their offices.” q, 


For where the conſtable and another quar- f 9138 6. 
relled, and the conſtable beat the other,“ 
this happened at Dover, and the action was 
brought in Middleſex, when the conſtable 
inſiſted the action ſhould be brought in the 
proper county, by ſtat. 21 Zac. ; but the ob- 
jection was over-ruled for that ſtatute is con- 
fined to caſes in which the conſtable-is acting 
in execution of his office, and this. was a pri- 
vate quarrel. | 


2. The protection afforded to the conftable Money v. 
or inferior officer under the ſtatute, is only Leach. 
while acting in obedience to the juſtice's warrant: 3 Burr. 
Therefore the defendant muſt always ſnew, 
that he did ſo act: And where the juſtice 
cannot be Table, the officer is not within the 
protection of the act: therefore ?tis no juſtifi- 
cation, if direted to him to take up one 


| perſon, and he takes up another, for ſuch is 


not in obedience of his warrant. 


— 


3- An overſeer of the poor, who diſtrains fer Notting v. 
a poor's rate, under a juſtice's warrant, is an Jackſon. 


officer, within the protection of the act. ren 13 G. 


51 Bull. N. P. 
4+ © The act only extends to actions 24. 


brought againſt officers for torts commit- 
ted by them in the execution of their of- 
** fice, not for actions of another nature.?“ 


For 
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Feltham v. For where the action was aſſumpſit for mo. 
HF 6. ney had and received, to recover back from 
3 B. K. the officer the money levied by him on a con. 
Bull. N. P. viction which had been quaſhed, it was ad. 
24. judged that a demand of the copy of the war. 


rant under the ſtatute was not neceſſary. 


7. Of the Verdict and Damages. 


© The jury can only give damages in this 

ce action to the time of the action brought.” 

Bonsfield For where it was for falſe impriſonment for 

2 four months, from the 1/ of October, and da. 

319. mY mages entire, and the declaration was of Mi. 

chaelmas term, and ſo damages were given 

for part of the time after the action commen. 

ced; judgment was arreſted, | | 

Webb v. But where the impriſonment was fo laid, 

Turner. wiz. for twenty-five weeks, from the 18th of 

25tra-1095. O Fober, and the declaration was of Michaelma: 

term, and the verdi& for plaintiff; it was mo- 

ved in arreſt of judgment, that the action was 

breught too ſoon, and it appeared that da- 

mages had been given for an impriſonment 

long after the action had been depending: but 

it was reſolved that the continuando being laid 

under a ſciz. would not vitiate what was pro- 

perly laid in point of time, and plaintiff had 
judgment. 


2. How far (when this action is brought 


jointly) the jury may ſever in the damages 
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vid. ch. Treſpaſs, under the head verdict, he 
caſes there applying here. 


By ſtatute 5. Ceo. 13. all writs of error 
wherein there ſhall be a variance from the ori- 
ginal record, or other defect, ſhall be amend- _ 
ed. 


Therefore, where an action of falſe im- dare & 
priſonment was brought againſt Yerel/? and 3 
Smith, but Verelſt only was found guilty, by miſe Cop. ag. 
take, a writ of error was brought in the name 
of beth, and the court allowed it to be amend. 
ed, by {ſtriking out the name of the deſendant 
below, who had been acquitted. 


For coſts to defendant, vid Alien Fl 82 


ſauit, the law being the ſame. | 


CHAPTER Vi. 


THE AcTION oF ADULTERY. 


HE ground of this action is the injury 
done to the huſband, by alienating the 
affections of his wife, deſtroying the comforts 
ariſing from her company and that of her chil. 
dren, and impoſing on him a ſpurious iſſue. 


The principal matters to be conſidered in 
- this action are: 1. The evidence neceſſary to 
maintain it; 2. The damages; 3. The plead. 
ings and coſts. - 3+ 


| 


1. © Plaintiff muſt bring proof of the ac- 
« tual ſolemnization of a marriage, nothing 
e ſhall ſupply its place; cohabitation, or re- 
« putation are not ſufficient, nor any collate- 
« ral proof whatever.” 


As where the plaintiff, in this caſe, proved 
articles made after marriage with his wife, ſor 
the ſertling of the wife's eſtate, with the pri- 
viry cf the relations on both ſides, cohabira- 
tion, name, and reputation; he proved fur. 
ther, that the defendant, on being aſked where 
Mrs Morris was, anſwerd, in the next my 

| e 
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ſhe being there with him : So that he had 
confeſſed that he had committed adultery with 
the plaintiff's wife, which it was contended 
was an admiſſion of the marriage; but it ap- 
pearing that the marriage had in fact been ce- 
lebrated in Mayfair chapel, but the regiſter or 
book could not be admitted in evidence (ſat. 
26 Geo. 2. c. 3. { 14+) the miniſter who had 
married them having been tranſported, and 
the clerk being dead; for want of proof of 


an actual marriage, the plaintiff was non-ſuit- 
ed. 


But proof of the marriage, either by a Bull, N. 7. 
copy of the regiſter of the church where the 37 
ceremony was performed, or by the teſtimony 


of one who was preſent at the ceremony will 
0 Wl be ſufficient. 


And- the copy of the regifter is of itſelf Birt v. 
ſufficient evidence of the marriage without rdf 
4 ; 4 . 2 ugl. 162. 
proving the identity of the parties ; for mar- 
riage-regiſters are as records. | | 
So it is not neceſſary to prove a marriage Woolſton 
according to the ceremony of the Church of Eng. . Scott. 
land. It is ſufficient if the plaintiff is of any vin 
religious ſe&, to prove a marriage according at Thet- 
to the rites and ceremonies of that ſect, as ford, 1753. 
utl, 


Jews, Quakers, &c. 2 


2. The confeſſion of the wife will be no Baker. v. 
proof againſt the dzfendant ; but a diſcourſe Morely. 
between her and the defendant may be pro- 5 = 
ved : Soletters written to her by the defend- Bull. N P. 
ant may be read as evidence againſt him, 28. 

| | though ' 


. 
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though her letter: to him will be no evidence 
for him. 


2. Of the Damages. 
* 
* P. 1. The injury in the caſe of adultery be. , 
ng great, the damages are generally conſider. þ 
able; but they depend upon circumſtances, 
that is, they are increaſed or diminiſhed from g 
the conſideration of the rank and quality of 
the plaintiff: ſo from the peculiar turpitude of ; 
the caſe, as if the defendant was the friend, 10 
relation, or dependent of the plaintiff: ſo if it I he 
appear'd that the plaintiff and his wife lived of 
_ happily before that tranſaction and acquaint. tit 
ance with the defendant : ſo that the wife hal be 
always borne a good character till then: ſo de 
that there was a ſettlement and proviſion for in 
the children of the marriage: All theſe go in W m 
aggravation of the damages, in which alſo the ¶ ne 
circumſtances and property of defendant are 
always conſidered: SEN 


| . M 
; 5 N. P. 2. On the other hand, many circumſtances W ſut 
{ al go in extenuation of the offence, and mitiga- ¶ an 


tion of damages: As if it appears that plain th: 
tif encouraged defendant's addreſſes to his bat 


wife, and connived at it. j 
SirR-Wor- As in this caſe, where it appearing that hi 
2 " was the caſe from many circumſtances ; one 
tings aſter in particular, from his ſhewing his wife naked 
HIl. 1782- wheri going into a bath, to defendant : The 
: plaintiff, though a man of rank, obtained but 


one ſhilling damages. | 5 
| | 0 


r: i. 
So defendant may give in evidence, thats, c. 
plaintiff's wife had been criminal with others. 


8o it may be proved that ſhe eloped before; Bull. N. P. 


or that the huſband turned her out of doors, 27. 


and refuſed to maintain her, and that he kept“ 
company with other women; or that he con- Cibher v. 
ſented to defendant's familiarity with her: all - 

- . > . = e 
theſe, arg proper evidence, in mitigation of da- bg. 
mages. | | 


So the defendant may give in evidence, that Roberts v. 
the wife had a baſtard before marriage: but Marion, 
he will not be permitted to give evidence 0 Fiere- 
#5.) P Ont, 1756. 
of the general reputation of her being a proſ- per Willes, 
titute, or having been ſo; for that may have C.J Rigby 
been occaſioned by her famiharity with the v. Stephen- 
defendant himſelf : though perhaps, after hay- on t- Staf- 


a W a ford, 1745. 
ing proved her criminality with other men, it per , 


may be admitted to go into evidence of her ge- ter, J. 


Bull. N. P. 
q , 11 60 

3. In this caſe, it was laid down by Lord 8with v. 
Mansfield, as clear law, that if a woman is we 
ſuffered by her huſband to live as a proſtitute, mr rt | 
and a man is thereby drawn into crim. con. gittings at- 

mw no action will he at the ſuit of the huſ- pag Trin, 
and; for it is a damage without an injury. + 3- 
But if the wife lives in ſuch a ſlate of proſti- 150 rs 
tution, without the privity of the huſband, it 

will not bar the action, be ſhe ever ſo profii- 

gate, but only go to the damages. Pratt, C. J. 


declared himſelf of this opinion about the ſame 
time, | 


neral character. 


. . . | / : Bull, N. P. 
It is ſaid indeed, in this caſe, that though 27. 


the huſband's privity and conſent to the defend- * wy 


p ant's ante, 


c 


D. 
ant's familiarity and connection with his wife 
was clearly proved; yet that the action was 
held to lie: but the diſtinction between this 
caſe, and that before laid down by Lord Mar/- 
field, is eaſily ſettled, the doctrine laid by his 
Lordſhip being of an indiſcriminate proſtituti- 
on, this only of a criminal duden with one 


perſon. 
3. Of the Pleadings and Colts. 


The declaration in this caſe ſtates the of- 
fence, by making an aſſault on the 9 Ke. 
e. 
On this two caſes have occurred: 


1. As to es 2. As to Coſts. 


| Cock x, "4s actions of aſſault, the time of limita- 
— Sayer, 


Mop tion is four years: but in this action the gilt 
2 G. 3. of the action being the criminal converſation, 
Ay Ih and not the aſſault, not guilty within fox years, 
Bull, N. P. is the proper plea under the ſtatute of limitati- 
= ons; It being declared on as caſe for the crimi- 
753. nal converſation. | 


Dp * 
v 
- * 


2. As to Coſts. 


Batchelor This action is not conſidered ſo far an ac- 
v. Bigg. tion of aſſault, that in cafe the plaintiff has 
319. Verdict with damages under forty ſhillings, that 
2 Black, he ſhall loſe his coſts: For the ſpecial injury 
Rep. 855- being the ground of the action, he ſhall have 

full coſts, though the damages are under forty 


Millings. 
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ABATEMENT. 


F an aQtion is brought a- 
gainſt one partner without 
joiaing the others, it muſt be 
pleaded in abatement | 
| Page 116 


bond and one only is ſued, 
he ſhould plead that matter 
in abatement 284 


pleaded | 285 
If a bond is made to ſeveral, 
and all do not join in, the 
action, it muſt be pleaded 
in abatement th, 
If a perſon is ſued as executor, 
he may plead in abatement 
that he was adminiſtrator 

- 298 

If a covenant is joint, and all 
ty do not join in the action, in 
muſt be pleaded in abatement 
370 


If two are bound jointly in a 


How ſuch matter ſhould be 


Accord and Satisſafiion, 


How to be pleaded in an acti- 
on of aſſumpſit Page 149 

What payment ſhall amount 
to it 150 

What ſatisfaction only is good; 


How it is to be pleaded to an 
action of debt 260 
What qualities a good plea to 
this FR ſhould have 261 
How it is to be pleaded to an 
action of covenant. [ |; + oo 


Account, 


Under articles to account af- 
ſumpſit will not lie 95 
Aliter on a promiſe to account 
| ib. 
How ſuch promiſe muſt be laid 
ih. 
Count in aſſumpſit on an ac- 
count maſt always be exhi- 
bited as ſtated 143 


4 


The court will not admit evi- 
dence of an unliquidated ac- 
count Page 143 

What accounts current among 
merchants. are barred by the 
ſlatute of limitations 151 


A8ton. 


Where a right cannot be com- 
pletely tried in any particular 
form of action it ſhall not lie 

| 99 

Ded due in different 


riglits cannot be joined in the 
ſame action 140 


Auminiſtrator. 


Money received under a void 
adminiſtration recoverable in 
aſſumpſit | 

Adminiſtrator may indorſe a 
note or bill of exchange 138 

If an adminiftration has been 
granted in a wrong dioceſe 
how it is to be pleaded 177 

Where the inteftate has becn 
reſident at diffcrent times in 
different dioceſes, how admi- 
niſtration is to be Rory. 

| 1 

Debt will not Jie againſt an 
" adminiſtrator on a ſimple 
contract 

The ordinary may authoriſe a 
creditor to ſue on the admi- 
niſtration bond 218 


How an adminiſtrator i is to be 


declared againſt in general 


D 


| How he is to diſpoſe of the in. 


183 


E X. 

How a1 in debt on xz 
leaſe Page 243 

Cannot ſue till 3 | 
has been granted ; 

How he ſhould declare in Fire 

th, 

Where actions againſt him are 
to be laid | ib. 

In what caſes the declaration 
ſhould be in the debet and de. 
tinet 244 

What matters the declaration 

by an adminiſtrator ſhould 
ſtate 245 

May retain for his own ach 

288 

How to take advantage of a 

retainer ih. 


teſtate's effects 291 
How payments are to be plead: 
ed | 295 
How adminiſtration” is to be 
granted where there are bong 
notakilia in Gifferent dioceſes 
296 

What adminiſtrations are void 
and what voidable 297 
Adminiſitation durante minore 
etate of an executor or admi- 
niſtrator, how long it ſhall 
laſt 297 
How far the inventory exli- 
bited by an admiviſtrator 1z 
evidence 302 
What is admitted under p/n! 
adminiſtra vit 303 
Where an adminiſtration. has 
been repealed, what payments 
are good 306 
On what covenants an action 


2 8 


242 


NN 


will lie againſt an adminiſtra- 


tor Page 348. 355 
On what eſtates 356 


Vid. Executor and AJets. 


Adultery. 


In an action for adultery the 
marriage muſt be proved 430 
What ſhall be proof ſufficient 
of the marriage ib. 
The church regiſter is ſufh- 
ent proof of the marriage 
431 
The marriage need not be ac- 
cording to the ceremonies of 
the church of England ib. 
Confeſſion of the wife no proof 
of the fact 3533 
What circumſtances operate 
to increaſe the damages 432 
What to diminiſh them ib. 
What defendant may give in 
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mages K 55 433 
If an huſband ſuffers his wife 
to live in open proſtitution 

no action of adultery will lie 

; ib, 
To actions of adultery not 
guilty within ſix years is the 


bi. proper plea 434 
; Though the damages are un- 
8 der 40 5. plaintiff ſhall have 
„ , full colts ib, 
303 

has Agent. | 

100 An action for money had and 


D 


evidence to diminiſh the da- 


received will not lie againſt 


E X. 


an agent for money volunta- 
rily paid to him for the uſe 
of his principal Page 109 
The right of the principal 
ſhall not be tried in an acti- 
on againſt the agent 110 
Where money has been paid 
to an agent by miſtake, in 
what caſes he ſhall be liable, 
in what not ih... 


Agreements. 


What agreements requiring a 
note in writing are good: 
within the flatute of fratds 

f 103 

No perſon can maintain al- 
ſumpſit on an agreement to 
which he is nat a party 105 - 

Agreements to be performed 
at different times when ſua- 
ble . 128 

If there is a ſpecial agreement 
it ought to be declared on 140 

The agreement ſhould be pro- 
ved expreſsly as laid 141 
If plaintiff declares on a ſpeci- 

al agreement and fails in pro- 

ving it, he may go into evi- 
dence on the general counts 
| 142 

Words importing an agree- 
ment, will ſupport an action 
of covenant 313 


A recital of an agreement ſhall 
ſupport. an action of cove- 


314 


Vid. Sales and Marriage. 
P p 2 


nant 


Alien. 


The wife of an alien enemy, 
or of one who has abjured 
the realm, is chargeable as a 
feme ſole Page 125 

That the plaintiff is an alien 
enemy, is a good plea in af- 
ſumpſit | 176 


Amercement. 


In what caſes debt lies for an 
amercement 21 
How to declare in debt for an 
amercement . 238 


Money paid for an ng 
| which becomes afterwards 
void, is recoverable in aſ- 
| ſampſit 
But it is not recoverable a- 
againſt the ſurety for the 
payment of the annuiry ib. 
Grant of annuity is not uſuri- 


Annuity. 


ous 190 
Aliter if colorable only to 
hide a real loan ib. 


 Apportionment. Vid. Inſurance. 
Apprentice. 


Aſſignee of an apprentice ca 
not ſue on the covenant 355 


Arreſts. 
Money promiſed to a bailiff to 


3 
not recoverable in aſſumpſit 


. Page 8g. 91 
Bonds given by perſons ad 


What arreft will juſlify a bat. 

1 386 
What arreſts are illegal 406 
Arreſt of an executor or admi. 

niſtrator is illegal ib. 
Of arrefts of a witneſs 407 
Of peers, certificated perſons, 

or bankrupts th, 
Of arreſts on a Sunday ih, 
Arrelt of a felon by a private 


perſon, good 418 
Aſault. 

What ſhall conſtitute an al. 
fault in law 383 

| How it differs from a battery 
| | ih. 

The act need not be immedi- 
8 ib. 
But muſt be wilful 384 


Muſt be done without the par- 
ty's conſent 
What ſhall excuſe an aſſault 
| | 386 
What are good juſtifications 
in aſſault 287 


Vid. Declaration, Pleading, L. 
Cofl "on , a 
Son affault demeſne, what is 


good evidence to ſupport - 
| Tak 36 


let a party arreſted to bail, is 


every battery 389 


arreſt in what caſes void 185 * 


385 


vidence, Verdid, Damages, and 


Exery aſſault will not Juliily, 


N BD 


What may be given in evi- 
dence under it Page 397 


A eis. 


In declaring againſt an execu- 
tor on a promiſe of teſtator's 
it is not neceſſary to ſet out 
that the defendant has aſſets 

140 

Where an executor is charge- 

able though he has no aſſets 
21 

How the heir is chargeable by 
reaſon of aſſets. 241 

What pleading by an executor 
or adminiſtrator is an admiſ- 


ſion of aſſets 


294 
How far a creditor ſhall be 
bound by judgment of aſſets 


quando gcc idlerint 


303 
If the jury find aſſets in /reland 


they ſhall be aſſets here 308 
The heir is chargeable with 
the aſſets at the titat of his 


anceſtor's death 285 


Vid. Adminiflrator, Executor, 


and Heir. 


Aſſignee. 


When and how far aſſignee of 
leſſee is chargeable in debt 
for rent 220 

How far an executor or admi- 
niſtrator may aſſign 221 

Where debt for rent is to be 
brought againſt an aſſignee 

| 236 

How an aſſignee i is to be de- 


clared againſt in apt for | 


„ 


rent Page 274 
Aſſignee is bobod by a cove- 
nant not to aſſign 327 


What covenants ſhall bind al- 


hignees 346 
Who is liable as aſſignee 348 
Where aſſignees are not liable 
in covenant 47 
How far aflignee is W 
How far the aſſignee he 
chargeable wuft be in poſſeſ- 
ſion ib. 
Aſſignee of part liable in co- 
venant | 350 
What covenants ſhall not cx- 
tend to aſſignees 
Under what covenants he may 


ſue ib. 


Aſſignees of the reverſion un- 
der ſtat. 32 H. 8. c. 34. what 
actions they may maintain 353 

How breach of covenant is to 
be aſſigned where an act is to 


be done by or to aſſignee 368 * 
Vid. Bankrupt. 
Aſſignment. ,_- 
Covenant not to aſſign Nhat 
ſhall be a breach 2264. 7 
Afrance. 4 N 


332 


Covenant for ang aſſurance 


Afi | 


On what contracts it lies 2 
Lies to recover money paid un- 
der a miſtake or through de- 


how it is to 


39 
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Lies to recover money paid for | 
a conſideration which hap- 
pens to fail Page 3 
to recover money paid to 

one acting under a void au- 

thority 
—— to recover money obtain- 
ed by extortion, 1mpoſition, 
or oppreſſion ib. 
to recover money embez- 


_zled 


to recover money order- 
ed to he paid under an erro- 
neous judgment. 6 
to recover money under a 


bye - law 


7 E 
At to recover fees of office 8 


Vid. Sales, Wagers, Bills, In- 


ſurance. 


When expreſs diſſent appears, 
the law will not raiſe an im- 
plicit contract to ſupport aſ- 
ſumpſit 85 

Aſſumpſit will not lie on a vo- 


luntary courteſy 87 


What ſhall be deemed a vo- 
luntary courteſy ib, 
Aſſumpfit will not lie on an il- 

legal tranſaction 89 
Nor will it lie to recover mo- 

ney for doing an a& which 

the party ſhould have done 
without reward g1 


Nor where the demand ariſes / 


from a fraudul:nt tranſacti- 
on 92 
Nor where it is founded on an 
unconſcieatious demand 93 
Nor where the conſideratiou is 


fcivolous or groundleſs ib. 


Nor where the debt is due by 
ſpecialty Page 95 
Money paid on a conſideration 
bad in law yet is not recover. 
| able back again in aſſumpſit 


Aſſumpſit will not lie where it 
will not completely try the 
queſtion | 97 

In aſſumpſit againſt an execu- 
tor or adminiſtrator, and ple 
ne adminiflravit pleaded, plain. 
tiff muſt prove his debt 303 


Vid. Declaration and Pleading. 
 Mtachment, 


Foreign attachment is a good 
plea in aſſumpſit 174 
What in . caſe muſt be 
proved ib. 
What debts can he attached by 
foreign attachment 263 
How foreign attachment 1s to 
be pleaded to an action of 
debt 264 
Plaintiff in the action ſhould 


| 
Attorney. 


Fees of an attorney recovera- 
ble in aſſumpſit 8 

Muſt furniſh a bill under the 
ſtatute 3 Fac. 1. c. 7. && 2 
G. 2. e. 9 

In what caſes it is not neceſſa - 


ry for an attorney to furniſh 
a bill ib. 


have notice 265 


Does not extend to buſinch} 
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* Award. 


N d x08 


done in conveyancing or in 
the inſerior courts 
In what caſes the court will 


flay proceedings on an attor- | 


ney's bill 10 
The ſtatute of limitations runs 
againſt demands of attornies 
for their fees 151 
An attorney cannot maintain 
an action of debt for buſineſs 
done for a third perſon 183 
How an attorney ſhould make 
a leaſe 302 
May be liable to an action for 


falſe impriſonment together 


with his elient 405 


1 


Audion. Vid. Sale. 


Authority. | 
Money paid to any one acting 


under a void authority is 1e- 
coverable in alſympſit 4 


When a perſon is acting under | 


a legal authority, it thall ex- 
cuſe a battery 386 


_ 


In debt on an arbitration bond 
the plaintiff ſhould ſet out 
the award 231 


x." 


Bait. 


For what ſam the ſheriff mull 
take ſpecial bail 204 
In what manner the bail bond 


Page 9 


muſt be given under 23 H. 6. 
Page 205 


muſt be in every reſpect ob · 
ſerved ib. 
The bail bond muſt be found- 
ed on good and legal proceſs 
206 

How the bail bond may be 
aſſigned under ſtatute 4 0 5 
Ann. c. 16. 207 
Aſſignment ſhould not be made 
till the four days expired ib. 
When the aſſignment may be 
made th, 
Who only can make the aſſign- 


How bail above is to be put in 
| th. 
Proceedings on the recogniz- 
ance is either by debt or ſcire 
facias 209 
Plaintiff cannot proceed ngainit 
the bail till non ef in ventur 
returned on the ca. ſa, ib. 
When the bail can ſurrender 
their principal ib. 
When plaintiff proceeds by /ci- 


re facias the bail ſhall have to 


the return of the ſecond to 


Byt this is matter of favor ib. 


diſcharged 211 
If error 18 brought how far the 
bail ſhall be diſcharged 212 
To debt on the bail bond what 
defendant can plead 270 
Cannot traverſe the arreſt of 


the principal ib. 


The directions of the ſtatute 


ment, and when the action 
muſt be brought 208 


ſurrender the principal 210 


In what caſes the bail ſhall be 


N DE E 
How far the bail are hable in 


debt Page 310 
In actions of aſſault defendant : 
may be held to ſpecial bail 


397 
How far the bail in ſuch caſe 
are liable 398 | 


Bailiff. 


Promiſe made to a bailiff topay 
the debt on condition of n 
letting the party go at large 
is void 8 

Aſſumpſit will not he on a 
promiſe of money for doing 
what was his duty without 
any reward - 91 


Bankrupt. 


Money given to a creditor to 
induce him to ſign the bank- 
. rupt's certificate, is recover- 
able in aſſumpſit ns 


What action the aſſignees may | 


maintain in their own names 
| 117 
A legacy or other property 
coming to a bankrupt before 
the allowance of his certifi- 
cate by the chancellor, be- 
longs to his aſſignees 118 
Money levied by F. fa. on the 
goods of a bankrupt after an 


X. 
Aſſumpſit will lie againſt aſ. 


ſignees under an order for a 


dividend Page 119 
How aſſignees are to 7 
in aſſumpſit 13 


Bankruptey in the plain 
how to be pleaded 163 


In what caſes the bankrupt's 


certificate is no diſcharge i. 
Bankrupt may bind himſelf by 
a new promile before his cer. 
tificate-obtained, which ſhall 
be good 164 
In what caſes a bankrupt tal 
be diſcharged in caſe of a ſe. 
cond-commiſſion I 
How a bankrupt ſhall be re- 
lieved if he becomes ſo pend- 
ing the action ib. 
Covenants in a leaſe not diſ- 
charged by a bankruptcy 379 
How debts are to be ſet off 
againſt actions by the affig- 
nees 277 
The commiſſioners of bank- 
rupt are liable to an action 
for. falſe impriſonment, for 
committing the bankrupt, in 
- what caſes 413 


: 
1 


Baron and Feme. 


ate. + 27 
Haſband always liable for ne- 


act of bankruptey committed | ceffarics furniſhed to rhe wife 


is recoverable in aſſumpſit ib. 
What payments by a bankrupt 
after a ſecret act of bank- 
ruptcy are good under ſtat. 


during cohabitation 120 


Not liable where he forbids 
tradeſmen from trulling her 
121 


19 Geo. 2. 119 | 


Wife cannot borrow money 
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Feme covert cannot indorſe a 
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In what caſes a woman may be 
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eren to pay for neceſſaries 

Page 122 

If the huſband turns the wife 
away he is liable for neceſſa- 

ries furniſhed to her ib. 

A man ſuffering a woman who 
lives with him to aſſume his 

name ſhall be charged as if 

ſhe was his wife 123 

If the wife elopes, the huſband 
ſhall not be chargeable ib. 

Neither ſhall ſhe herſelf #. 
If the wife has a ſeparate main- 
tenance ſhe ſhall be charge- 

able for her own debts 124 

What ſeparate maintenance 
ſhall diſcharge him 125, 126 


charged as ſole 126 
How the huſband ſhall ſue for 
money due to the wife ib. 
Where ſhe may join ib. 
How far he has the benefit of 
her contracts 128 
In what caſes a wife may be a 
witneſs againſt her huſband 
I 
How far huſband and wife 5 
chargeable in debt for rent 
220 
How to be charged i in debt on 
a bond made before marriage 
to the.wife | 24.6 
For what things of the wife the 
hnſband may ſue alone ib. 
Though the wife is under age 
the huſband and wife may ap- 
pear by attorney th, 
How huſband and wife ſhould 


join in covenant for rent of 


the wife's land under flat. 32 


x 


H. 8. c. 28. Page 3 g 
Where the hnſband may ” 
alone 
A man may jnſtify an lt i in 
defence of the wife, and the 
wife in defence of her huſ- 
band 387 
For a battery of the wife "hed 
the aCtion 1s to be brought 
Rb 1 
How the wife is to plead a juſ- 
tiſication in defence of herhuſ. 
band 394 
How the huſband may plead ib. 
What in ſuch caſe is good evi- 
dence 397 
In actions for debts of the wife 
before or during coverture, 
how huſband and wife are to 


be arreſted 397 
Bill in Chancery 
If filed before ſix years expired 


ſhall prevent the ſtatute of 
limitations 158 


Bills of Exchange and Promiſ- 
ſory Notes. 


What bills or notes are of a 
negotiable nature 21 
What are void and not nego- 
t:able 25 
Who may indorſe bills or notes 
2 
In what manner the :adorfe- 
ment is to be made ib. 
How notes under 5/. are to be 
made and indorſed 29 


* 


, 1 


. 


Effect of indorſement i in blank 


Page 28 


No bill or note can be indorſ- 


ed for part of the ſum 29 
Of the nature and effect of in- 
dorſement ib. 


In what order the ſeveral par- 


ties on a bill or note are 
chargeable 31 


Ho the indorſee muſt ſue ib. 
What he muſt prove at the tri- 
al 


| 32 
Bills or notes in what caſes 
impeachable on the ground 
of illegality 33 
Bills payable to bearer reco- 
verable under every circum- 
ſtance — « 


a bill of exchange 37 


What an abſolute and what a 


conditional acceptance 38 
Who only can accept + 40 
Bill may be accepted in part 

41 
Acceptance need not be on the 


bill ib. 


Bill may be accepted at any 


time 42 
Acceptor never can aver the 


wart of conſideration 43 
Acceptor liable to the drawer 
his acceptance ib. 


ow the acceptance may be 

_ diſcharged 45 
Of the 4 of foreign and 
inland bills ib. 
In what caſes the drawer is 
intitled to damages and coſts 
againft payee - 46 
When a bill ought to be pro- 


Bills of change which hare 


. 


teſted Page 41 
Proteſt may be on a copy 4. 
When a bill is not to be pro- 

teſted | 4 
Proteſt not ſufficient evidence 

without the bill 
Payment by bill of exchange 

is a good diſcharge of a debt 
under ſtatute of Ann. 
Caſes of laches of the holders 
of bills in what caſes liable 
Fl, 52, 53 
When bills ſhould be tender. 
ed for payment or acceptance 
32. 54 
What ſhall be good notice of 


Ron-payment 


4 


Ls 


55 
35 | How far uſage ſhall excuſe the 
What is a good acceptance of 


laches of the holder of the 
bill 6, 


50, 57 
Of joint and ſeveral bills and 


notes how they are ſuable 58 
In declaring on bills of ex- 
change and notes the day is 
material 8 138 
How to declate againſt the 
acceptor of a bill of exchange 
th, 

Statute of limitations a bar 
againſt bills of exchange 151 
In writs of inquiry in actions 
on promiſſory notes, what is 
to be proved - 180 
Money paid by a bankrupt on 
a bill of exchange after a ſe- 
cret act of bankruptcy, is 
good 118 
Debt will not lie againſt the 
acceptor of a bill of exchange 
183 


5 Ny 


ſome time to run, are diſ- 
charged under the inſolvent 
acts Daze 283 


Bendl. 


A oY may be Keg in — 
to an action on ſimple con- 
tra 


| 150 
What bonds : are 7 in law 


185 
What — 2 only can make 
a good bond | ih. 


What ſhall be deemed dureſs 
ſo as to avdid a bond 189 
What bonds are void in their 
creation „ 
For uſurious bonds, ſee Ufury. 
For bonds, given for ſale of of. 

fices, ſee Offices. 
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ony. 
What 1 are void *, a 
conſideration malum in fe 193 
Bonds given as præmia pudicr- 


tie are good in hw 194 
* id. Trade, M. arriage, Zvi. 
; p dence. 10 MI, 3 1 


Bonds BR the. exercile of 
any legal powers are 775 


Bonds given for, mo 
to be applied to 1 Gl by 


are good 199 
Alter if given for a debt 122 
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E. X. 
performance of an agreement 
which is contrary to law are 
void Page 199 
What bonds are good or void 


where the condition is im- 
Meder 3 200 
extent of the 2 as to 
perſons or things limited to 
the condition 217 
Either heir or executor may 
be ſued on a bond 218 

{ When, money is to be paid on 
a bond at. different times 
"when it can be ſued 226 
An admipiſtr Cr. is liable in 
the bond 1 to the ordi- / 


nary. 466 
Declaration on a th ſhould 


ſtate it to be by deed under 
"ſeal 227 
How a breach is to be aſſigned 
in debt on a bond 228 
Where a. particular, breach 
| need not be alfigned 230 


Ws a breach is to be afſi;;n- 
ed on a bond 1 in the disjune- 
tive 231 

In what Bis of debt the 


A wot 89, for the ex· 


a 232. 
When >. Nd 5 ted at a 
15 it muſt be 
pM 10 44 13 declaration 

233 


Hie court will not chan e the 
venue in debt except under 


ti 5 Ne ho 234 
Yor. 75 e a bond. a- 


5 obiger A his heir 
249 
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How the heir ſhall diſcharge 
himſelf Page 241 

How an executor or admini- 
ſtrator ſhould declare _ 
the heir 

How to declare a inſt an 6 
ecutor or adminiſtrator ib. 

How they are to declare 244 


a feme before marriage 246 
No parol averment varying the 
Condition of the bond ſhall 

be admitted to be pleaded 


247 
Aliter if A matter in fila 


How far delivery is eat 

to a bond ſo as to avoid i it $4 

' pleading © 249 

Defendant, may. plead that the 

| nominal oblig e bf the bond 

is but truſtee 5 0 ib, 

So he ma that tlie con- 
dition 15 3 to law, 

3 + A i 250 

Under what circumſtances the 


defendant may plead non eff 
aum to a bone 251 
ow raſure 'non-defivery 
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How /olvit . ad diem is. to be 
pleaded te gebr on 9125 
How payment is to 

ed under ſtat. 4 5 

Tender and e cannot 

_ pleaded” under his a =, 


1. 1G! 
If no intereſt I it — 
2 bond for 20 years it 1885 


N D 


| 


this 

| g 1 In wh bonds payment & 
principal, intereſt and coſts, 
' ſhall be 


| How accord and a; 
Ho to declare on a bond to | 


3 
be preſumed to be ſatisfied 


Page 2 
This prefumption is to be of 


en ſtrictly againſt the obligor 


Execution of an old bond — 
be proved 2 


to be 23 to debt on a 
bond 260 
One bond is not pleadable in 

Þ of another 262 
hat pleas only are 0 

a bond of 2 10 

Bail bonds cannot be pleaded 

as 4 fet-off againſt bonds for 

payment of money abſolutely 

2 
Except when aſſigned to plain 

tit 

What ſhall amdunt to a releaſe 
of à bond, and how it is to 
be leaded. 280 
Of joint and ſeveral bonds 284 
How the heir muſt plead rien 
per deſcent to debt on a bond 
286 
In debt on a bond the ſub- 
ſeribing witneſs muſt prove 
the execution - © | 300 
Whit are the urn 1 


n 48 
© "Ann. c. 16. 17 a 308 
nds payable inſt nts 
"are eng the ſtatute © 309 
+ Of bone for performance of 
337 


Difference of ſuch bonds where 


A man's own book of ac- 


The breach in the Ahn 


Penalties under  bye-laws are 
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the penalty is part of the 
agreement, and where it is 
only in terrorem Page 331 
How breach is to be JI | 
on ſuch. bond under H. 8. 9. 
. 4 Fs 
Vid. Declaration and F * 


| 
counts is not evidence for 
him 144 

| 
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ſhould follow the undertaking 
135 


Bye- law. a 


recoverable in aſſumpſit 7 

A bye - lav ordering impriſon- 
ment ſor non- payment of an 

aſſeſſment is contrary to mag - 

na charta, and an action of 
falſe impriſonment lies by a 
perſon impriſoned under it 

l 416 
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| CHARITABLE. Usss. 


3 ie 

Bonds given to pay money for 
charitable uſes on preſentati- 
on to a living are not ſimoni- 


acal 55 192 


Cburcb warden 


May juſtify an aſſault for turn- 
ing a diſorderly perſon out of 
church ' Page 387 

Shall have double coſts in ac- 
tions againſt them which are 


diſcontinued, or the plaintiff 


1s nonſuit 404 
Church-Yard. 
Son aſſault demeſne is not a ſuſſi- 


cient juſtification to an aſſault 
in a church-yard 389 


. 
Where a clerk had embezzled 


notes and money of his ma- 


Rer's, they may be recovered 
where "aſſed to another under 


| an illegal tranſaction 6 


| Commiſſioners 


Appointed by act of parliament 
to ſettle any claims for the 
ſums by them awarded to be 

due, aſſumpſit will lie 7 

Commiſſioners to examine wit- 

neſſes out of chancery may - 

maintain aſſumpſit for their 

fees . = 8 


A queſtion on a right of com- 
mon cannot be tried in an 


action of aſſumpſit for money 
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paid on a ſuppoſed treſpaſs on 

the common Page 97 
Company, 

A member of any public com- 

| pany is ſubje& to its bye- 

ws, and all claims under 


ſuch bye-law are recoverable | 
in aſſumpſit . 7 


KY 8 


Where illegal, either wholly 
or in part will not fupport 
aſſumpſit 89 

When the conſideration is frau- 


dulent aſſumpſit will not lie 


92 _ 
Nor where it ariſes, from an 1 
| unconſcientious demand 93 


Nor where it is frivolous or 


groundleſs, or a nudum . 
Obligee may plead that DJ 


conſideration of a bond was 
contrary to law 250 
/  Conflable. 

In an action of aſſault againſt 
a conſtable, he may traverſe 
the place * 395 

A perſon cannot be impriſoned 
for not taking on himſelf the 
office of es FEY without a 


previous indictment 414 
Actions againſt conſtables are 


to be commenced within fix | 


months after the injury done 


The 


5 

From what time the fix months 
are to be reckoned Page 423 

How to plead and juſtify under 
the ſtat. 21 Fact 1. 424 

privileges given to con- 
Kabir are confined to caſes 
while acting in the execution 
of their office 15 427 

So it is only while acting in o- 
bedience of their warrants i, 


Zo it only extends to torts 428 


Contempt. 


A magiſtrate may commit for 
any contempt ſhewn to him 
while in execution of his of- 


fice 7 a - 418 
Contract. 
What contracts are good in the 
” caſe of ſales | 


When the price of things fold 
and delivered can be recover- 
ed 12 

What contracts are good under 
the ſtatute of frauds 13 

When expreſs diſſent appears, 
the law will not raiſe an im- 
plied contract to ſupport al- 
ſumpſit 86 

Where a contract conſiſts of 

many parts, the performance 

of each part will ſupport an 


3 i | 198 
Convigien. 
Money levied under an illega 


422 


conviction may be recovered 
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back in aſſumpſit 


Where acopy' of a note tain 
N F431 "146 


C upybold. 


Surrenderee of a copyhold may 
maintain an action of cove- 
nant 


Vid. Fine. 


cui. 
In what cafe a judge may as 
prive the plaintiff of colts in 
aſſumpſit 


Coſts of a nonſuit are recover- 
able in debt l 


In actions of aſſault where the 
damages are under forty ſhil- 


lings the plaintiff ſhall have | 
no more coſts than damages 


3 
What ſhall give full coſts 402 


In what caſes of aſſault the 
defendant il have his coſts 

} 403 

Coſts i in an . of falſe im- 
priſonment 429 


Countermand. 


Defendant cannot plead that 
he countermanded his pro- 
oat in an en of aſſump· 


1487 


Qq 114 
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354 


of limitation 


181 
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Wbere an inferior court gives 
judgment in a caſe, where, 
from the limits of its juriſdic- 
; tion, the merits could not be 


| tried, aſſumpſit will lie for the 
; | money ſo adjudged Page 6 
Where an attorney's buſineſa, 


has been done in an inferior 
court, he need not Acliver a 
bill 
' Proceſs ſued out of an inferior 
court ſhall prevent the ſtatute 
4 
Debt will lie on a judgment 
of a foreign court 214 
So alſo will aſſumpſit 215 
So either will lie for a ſum re- 
covered in a court baron ib. 
Where a perſon has been ar- 
reſted by proceſs out of a 
court not having juriſdiction, 
falſe impriſonment will le a- 
gainſt the plaintiff in that. 
action 412 
So where it exceeds its juriſ- 
diction th. 
So where it has juriſdiction but 
the POR are irregular 
414 
How the defendant is to juſtiſy 
under proceſs” of a court of 
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| | Court. 


A ane edurtely will not 


ſupport aſſumpſit 87 
What ſhall be deemed a volun- 
tary courteſy / . 
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What ſhall not be deemed ſo 


Page 87 


—_ on an indenture or deed 


po N e e 
Different kinds of e ib. 
How covenants may be crea- 


ted 312 
What words make a covenant 
313 


Difference of covenants in 
deed and law 314 

Covenant may lie on a recital 
of a deed © F 

Covenant referring to ler 
inſtrument N be ruled by 
it e 

What covenants are void 


Covenants are to be conflrued 
according to their ſpirit 1b. 
Are to be taken moſt ſtrong! #4 


againſt the covenantor 


The extent of covenants is to 


be limited to the words in 


point of time, te and 


duty 14 Nil 320 


Expreſs covenants qualify thoſe 


in law 322 
How breach of covenant can 
only be committed ib. 


Covenant for quiet enjoyment 
to what it extends ih. 
Who may commit a breach 


325 


8 to ſave a how 
it ſhall be broken 
Covenant not to alien or af 


316 | 
Where covenants ſhall be diſ- ] 
charged Rigone 


mg 


ſign, to what it ſhall extend 
Page 325 
Not diſcharged by leſſor's en- 
try or licence given 327 
Covenant for further aſſurance 
how to be made 329 
Not to plough meadow, to 
what it extends 330 
Covenant ſecured by penalty. 
Vid. Penalty. 
Bonds for 1 PAR of co- 
venants. Vid. Bond. | 
Covenants mutual and 'inde. 
pendent, how to be ſued 334 
Covenants dependent, how 


33 
| What covenants ſhall be 4 
ed dependent or not 336 


When an action lies on mutual 
covenants and to be perform- 
ed at the ſame time 338 

Covenant lies for a misfeaſance 
and not for a nonfeaſance 

n 

Action nes on : covenants in 
law, though there is no act 

cauſing a breach © 340 

On what things only a breach 
of covenant is aſſignable 341 

'At what time ouly it can be 


committed 342 


How joint and ſeveral cove- 
; nants are to be conſtrued 343 


For covenant, againſt aſſignee 
and heir, Vids Aſſignee and 
Heir. 


What babe cad can main- 
tain covenant 3249 
Who muſt take advantage ot 
a covenant 360 


How far a proviſo or excepti- 
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EA be ſet 

| Pane 353 
How breach is to be aſſigned 
on covenants in the alterna- 
tive ordgpending on à con- 
ting ene 355 
Vid. Declaration and Pleadinge. 


 Cranage 105 Wharſage. 1 


Cranage and wharfage recover-! 
able in aſſumpſit, ade bat 
cireumſtance 10 


| Cilmi. | 
Allumpiit will lie for petty = 


ſtoms 
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Danis. 


The plaintiff 3 in at may 4 


recover leſs damages than he 
lays in his declaration, but 


cannot recover more 179 
The jury may give leſs damages 
than are proved ib. 


Damages cannot be taken ad- 
vantage of by a ſet-off 272 
The jury in debt on a bond 


may give damages beyond | 
the penalty 


307 
The damages in covenant for 
not age what they 
ſhould be 380 
How far a recovery of damages 
in a former action of aſſault 


is a good plea in bar 394 


Plaintiff in actions ao aſſault 


E 


E x 


can recover but ſingle da- 


mages Page 398 
The court may in the caſe of 


| mayhem increaſe the Lore,» 
on a viex 3 


99 

What in ſuch caſe muſt appear 
to the court 15. 
| Debt for what it lies 182 


On what ſimple contracts it 
will not lie 


Deceit. 


Money obtained by deceit is 


. eee in afumpfit 12 


| F 
1: Im umpfit. AA 
Where the Da in af- 
ſumpſit ſhould aver perform- | 
ance 4 
Where notice and 1 vl 
ſhould be averred 


Not neceſſary in a t Gs 
a note of hand 131 

Where the day and place 
ſhould be ſtated in the 9 
ration 

How far plaintiff's right ould 
be ſhewn 1n the declaration 

122 
Where performance i is ES 


| 


how it ſhould be ſhewn to be 


How to declare 


L. 


rfocmed Page 1 
L ſhould "4.2 : 
what the debt accrued ' 134 
How the declaration ſhould be 
for money lent and __ 


The breach afſigned ſhould 
follow the undertaking 135 
How to declare on a e 
on a day certain 
How to nn on a we 
; 136 
The day laid i in the. declarati- 
on is not material ib. 
Where it is material 138 
How to declare on an inimul 
computaſſent | ih, 
againſt the 
acceptor of a bill of 
| How to declare on vaſes dt 
the flatute of frauds 139] 
How to declare as aſſignee of | 
a bankrupt 2 ib. 
How as an executor ib. 
ow againſt an executor 140 


adly, In Debt. 
In ee on a bond 2 ö 
muſt be ſtated 
But a ſingle breach ſhall be all 
ſigned 228 
at ſhall be deemed a e 
breach 


If the breach is within hes 
condition it need not be aſ- 


=” in the words of it 230 

ere defendant pleads per- 
formance, plaintiff need not 
aſſign a breach ib. 


Exception in the caſe of an 
231 


award 


N D 


exchange 
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When a bond is in the disjunc- 
tive how to declare P. 231 
How plaintiff muſt declare in 
debt on a contract 232 
How to declare on a bond dat- 
ed at a certain place th, 
How plaintiff is to declare in 
debt for rent on a leaſe at 
will 234 
Mifrecital of a Jeaſe i is fatal 2 35 
How to declare againſt leſſee 
or aſſignee © 1 236—7 
| How plaintiff ſhould declare in 
debt on a bail bond 237 
How in debt for an amerce- 
ment 238 
When matter of record is to 
be truly alleged, and where 
not 239 
In declaring on a judgment, 
where the venue is to be laid 
ib. 
| How i it is to be declared on 
240 
How the declarations on a 
bond for rent and on judg- 
ments are to conclude ib. 


How to declare againſt the 
| contraQting party himſelf or 
his heir | 240—1 


How nh executors and ad- 
miniſtrators 242 


| How executors or adminiſtra- 


tors are to declare 243 
How the declaration is to be 
againſt baron and feme 246 
How by or againſt an aſſignee 


247 
3dly, In Covenant. 
The deckration ſhould ſtate 


F wv y 
the covenant to be by deed 
Page 360 
But the whole deed mould not 
be ſet out 361 
Where a general aſſignment of 
a breach is good ib. 


Ho breach of covenant is to 
be aſſigned 362 
The bra muſt be fully ſet 
out 363 
How far a proviſo or excepti- 
on is to be ſet out 364 
Where a covenant is in the 
alternative. how a breach is 
to be aſſigned 365 
Breach of covenant by any 
perſon ſhould ſet it out to be 
by claim of title 3661 


E X. 
days and times 


Page 390 


charged ib. 
. for a battery 
of the wife 391 
What things plaintiff may = 
by way of aggraration 


How ; > deed. full be. avoided 
Corman le either on a deed 


indented or deed poll 311 
If a perſon is named in the 


How far the title is to be ſet | No one can maintain covenant 


out 367 7 
If the breach is by a * 
included in the covenant, no 
title need to be ſet out 368 
How far the breach of co- 


on a deed to which he is not 


3 4 e 359 
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venant is to be (tated as it re 
ſpects aſſignees "ed 
Miſtating the eſtate under 
which the covenant is brought | 
1s error | 369 
Tn covenants certain there is 
apportionment 3 70 | 
How to declare on joint co- 
venants * 
Where covenant for Boh ey ] 
ment of rent is to be brought 
I 
Where averment of Sets 
performance is neceſſary ib. 
4th. In Aſſault. | 
Declaration in aſſault cannot 


In what caſe a ſubſequent in · 
ſtrument may operate as a 
 defeaſance of « former deed 


| f 248 
Where a-defenſance ſhall be | 
void 9 310 
What deeds ſhall be deemed a 
defeaſance of one another 
e OT. 1 
Where a deed is joint, a de · 


feaſance to one is a defeaſ- 
ance to all ib. 
When a defeaſance may be 
made to a leaſe for years and 
when for life | 


A covenant in one indenture 


lay the offence at different | 


is only pleadable in bar of a 


The offence ſhould be poſitive | 


by 5 


deed, but is not a party to it 
though he ſeals it, no action 
lies for or againſt him 344 


346 
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covenant when it is intended 
to operate as a defeaſance 
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What e Ane of the Alively: 
of goods is ſufficient 144 
Obligor of a bond cannot plead 
that the delivery was conditi- 
onal when made to obligor 
 limfelf „„ 
= as an eſcrow to a ran- 


2 
Delivery of the bond to be 
( proved by the ſubſcribing 


"0 


viteeſs | 300 


A depoſit made by a purchaſ- 

aſſumpſit if a good title is 

+ not made out, or where there 

is a concealment' of circum- ; 
ſtances 11 


But he ſhall 5 we recover his 
depoſit with intereſt, not any 


of a bargain 

In what caſe vendee ſhall for. 

feit his depoſit I5 
Deputy 


What bond only a « deputy, t to 
an office can make to his 


. 191 


er at a ſale is recoverable in 


damages for the ſuppoſed 9 5 


—_— — Aba 224 
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 Devife, 


Dette of lands is liable to 
the debts of the deviſor un- 
der ſtatute 3 & 4 W. & M. 


14. Page 287 
Dilopidation, 


Where an incumbent has been 
guilty of dilapidations, the 
ſum expended by his ſucceſ- 
ſor in neceſſary repairs is re- 


eoverable in aſſumpht 84 
6 S652 8 
A plea not anſwering to the 
whole is a diſcontinuance 147 
0 Diftreſs. 
Levied by diſtreſs is a bad plea 
to an action of covenant. for 
rent arrear 378 
Daureſ.. 


Bonds made under dureſs are 
void | 185 
What circumſtances. of arreſt 
ſhall be deemed dureſs ib. 
Dureſs ſhall. only avqid the 
bond as to the principal, not 
as = the ſurety ' 186 
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Ex EST. . Entry and Evidion. 
How far earneſt binds a bar- | Entry and eviction from the 
in Page 15 | whole or a part is a good plea 
earneſt is to be en as in debt for rent 267 
part of the price 15. But a mere entry without e- 
viction is not a good plea = 

| | Ejefment. How to be et ba: 

On nil debet pleaded, entry Far | 

The meſne profits after a re- eviction may be given in evi- 
covery in ejectment cannot be | dence 305 
recovered in an action of af- Entry and evigjon. bow to be 


ſumpſit en 
Tenant on whom an ejectment 
is ſervetl, muſt give his land 
lord notice under a penalty of 
due years tem 204 


Elefiion. 


A eng on the event of an. e- 
lection, how far it is recover- 


able in an action of aſſump- 
ſit 18 


Elxir. 


Fees for executing an elegit 
are recoverable in aſſumpſit 
224 


Tenant by elegit may main» 
tain an action of covenant 


353 
Money or notes emberzled ure 
recoverable by action of aſ- 


| lt to ne | on an ene 


pleaded in bar to an action 
of covenant 375 


Error. 
Ts 


A writ of error inan ations 


falſe impriſonment, how far 
it is amendable under ſtat. 5 


num R 


Eſcape | 
Debt lies againſt a ſheriff for 
an eſcape of a perſon in 2 
. 
all be an eſcape taff 
"I to charge him ib. 
Declaration in debt for an e- 
ſcape need not ſay prout patet 
per recordum 2 38 
How executors may declare in 
debt againſt a ſheriff” for an 
eſcape. 244 
What is a good 11 for a ſhe- 


A'mere entry not ſufficient 576 N 
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74 Eſebeat. ] | claration are to be proved 
E | a Page 299 
The lord by eſcheat cannot ſue | How far a leaſe made by an at- 
in an action of - covenant | torney is evidence 302 
2 4... Page 354 | What. evidenes is good under 
$443 Sr wb ee e Fee 383.305 
Fee. [What evidence is good under 
n os - - +44 Y nil debet d £84104 305 
When a bond ſhall be taken as | 3dly. In At. 


an eſcrow, and how to be 
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Evidence. 11 
iſt. In ¶ ſump/ 4. 5 251 4 

When an action will afford an 


opening to indecent evidence | 


it ſhall not lie 17 
How far a ſpecial agreement in 
' aſlumpſitgmult be proved 140 
The evidence muſt prove the 
agreement expreſely as laid 


e 
But if plaintiff fails ig the ſpe- 
cial agreement he may go 
into evidence of the general 
counts 5 
On an i 
exact ſum need not be proved 


155 143 
Evidence of goods fold. Vd. 


$bod Book. | 
Preſumption good evidence in 
aſſumpſit, in what caſe 146 
Where a copy of a note is evi- 
dence ? 


iſſue 94% & . 148209 
2dly. In Debt. IT 1 


142 
inſimul computaſſent the 


How far averments in the de- 


In an action of aſſault the plain- 
tiff cannot give in evidence a 
| conviction on an indictment 
for the ſame cauſe 396 
Hoy far the day is material ib. 
Difference of what may be giv- 
en in evidence on ſon aſſault 
demęſue, and on not guilty 
ö 10. 141 D. 
0 4thly. In Falſe * anda a 
| Under the replication of de in- 
juria ſua Propriq no new mat- 
ter is admiſſi 
Bonds given for with-holding 
of exidence are illegal and 
Fi 1 41 97 
Ich. In Adultery. Vid. Adultery. 


| Exeenters. 
Aſſumpſit lies againſt them on 
a a promiſe of the teſtator 120 
| They may maintain aſſumpſit 
- A. promiſe to the teſtator is not 
admiſhble evidence when an 


- 


3 as ib, | executor declares on a pro- 
What defendant may give in | 
evidence under the general 


miſe made to himfelf 139 
An executor cannot join in the 
ſame action a demand in his 
don right and as executor 

| 140 


ble evidence 420 


) 
; 
| 
ö 


1: N pQ 


In declaring againſt an execu- 
tor the declaration need not 
ſtate aſſets Page 140 

An executor may be ſued on a 
bond of his teſtator's 218 

Executors not chargeable far- 
ther than they have aſſets, ex- 
cept they plead a falſe plea 219 

Executors may aſſign a term, 
and are not chargeable for 
rent after aſſignment 221 

Executor may declare againſt 
an heir on a bond of his an- 
ceſtor's {© 14 

Where the action againſt an 
executor may be in the debet 
and where in the debet and 
detinet 243 

Where the action is to be 
1 luggeſting a 1 


— may bring an . | 


before probate, but cannot 
declare till after ß. 
How they are to declare 244 
What the declaration by the 


executor of an {executor 


ſhould ſtate 2234 


give a retainer in evidence 


| 288 
Executor may retain where a 
truſtee 5 ib. 


An executor de fon tort cannot 
retain f 

What ſhall make a man exe- 
cutor de ſon tort 290 | 


In what order an executor is to | 


pay debe . 


Ia what caſe an executor — 


289 


| 


E 


de liable out of his own'eftate 
Daze 291 
Not chargeable withour notice 
2092 
In debts of the ſame degree, 
what ſhall N a priority of 
demand ©! 1b. 
What payments are firſt to be 
allowed to an executor. 293 
In what manner he is to plead 
payments 2094 
What is an admiſſion of A. 
and what not 295 
How adminiſtration is to be 
granted where there are bona 
notabilia i in different n r- | 
4 296 
Where bonddwis bona notabihe, 
and where debts by ſimple 
contrat 1 
How long admioifrition / d- 
| rante minore ætate of an ad- 
| miniſtrator, and how long of 
an executor ſhall ſubſiſt 297 
Plene adminiſtravit admits de- 
fendant to be executor ib. 


Under the plea of ne unques ex- 


5 | ecutor, what ma be iye in 
Executors may either plead or | dm ft 1 


evidence 
How that defendant is Wy ex- 
ecutor but adminiſtrator is 
to be pleaded 299 
How far the inventory deli- 
vered to the ſpiritual court is 

evidence en ae eee 
After a judgment of afſets quan 


do acciderint, plaintiff in a ſu- 


ture action ſhall not be allowed 
to give in. evidence aſſets fn 
| defendant's hands at LAM time 


177 


115 


Plane — — — 4 = 
debt in an action ad 
ter in aſſumpſit 
An executor 'ſhall not "Vc 
jured by the relation to the 
firſt day of term in caſes of 
2 ents made by him 305 
plene . — 4 


Upon plene adminiflravit, if the 


jury find aflers, they, owt find | 
the value 308 


may take advantage of 
358•5 
By what covenants an execu- 


jor vr -adavaiieator id boond: 


357 
May be declared againſt either 


as ſuch or as allignee ib. 


tend only to executors or ad- 
miniſtrators ib. 

Executors can only be arreſted 
an ſuggeſting a devaſtavit 


pu. Declaration = Phat 
| * N 2135 


extent on a bond owing by 
Hie anceſtor to the king 
Af carat arg 


„ - # 


112 — | 
Money obtained thy extortion 


F 


ſhall be evidence 305, 305 


What covenants the executor | 


in the hands of the buyer 
Covenants merely perſonal e | "4 


On: riens per deſcent Plesded che | 
heir may give in evidence an | 


E X. 


or impoſition, is recoverable 
ia aſſumpſit Page x 
Money claimed for doing what 
it was the party's duty to do 
without reward 1s extortion, 


aſſumpſit | 91 
| Fattor 4 
May maintain an action for the 


price of the goods of others | 


which he has ſold 107 
80 he is liable for the price of 


thers 
The owner may flop the pri 
of his goods ſold bs a cor 


108 
In what caſes the factor ſhall 
be liable to the loſſes on 
goods of others ſold by him 


109 
406 How far the factor has a lien 


; on. the nn cankgned to 
hue: fc; 5c ih, 
He may be a witneſs both for 
buyer and ſeller 145 


The fees due for any office or 
employment are. recoverable 
in aſumpſit 8 

Sheriffs“ fees for executing 
writs are —— by ac- 
tion of debt 224 


Hor ſheriffs? fees are ſettled 


and ſo is not recoverable in 


goods bought by him w | 


kk PA 


„...r x ian EL 


| ſtat. 29 Elia. c. 5. P. 225 
” what caſes the ftatute ex- 


* 
n 
1 


E W- F 3 


judgment of a foreign court 
of juſtice Page 214 
For injuries committed in fo- 
reign countries an action lies 


Fifion'of reference to the firſt Fr *W- +; Attath vl 4* 
day of term ſhall not prevent | Forelge MR 14. 
the ſtatute of limitations from | vid. Attachment. 
attaching i 160 1 ny ro 

Executors and adminiſtrators 1 Frauds. 


ſhall be allowed all fair pay- : 
ments made before the bill 
filed, notwithſtanding the re- 
ference to the firſt day of 


term | 
If a ſheriff levies money ona 
. fa. and does not pay it 


over to the plaintiff in the 
action, it may be recovered 


in aſſumpſit | "oz 
So debt will lie for it 222 


And to an action of debt for 
it the ſheriff may plead nil 
debet before he has returned 
the writ, but cannot when 
he has returned it 270 


Fine. 
A fine due on the admiſſion to 


a copyhold eſtate is recover- 
able — an infant by ac- 
tion of aſſumpſit 170 


Foreign Country, 


Statute of frauds 29 Car. 3. c. 
3- in what caſes it requires a - 


note in writing 98 


ſpecting an undertaking for 


304 To what caſes the clauſe re- 


te debt of another extends 


1 99 

Conſtruction on the clauſe re- 
quiring a note in writing on 
agreements in conſideration 


of marriage _ 102 
on that W 
fale of lands 


On agreements not to be per- 
formed within the year 103 
Aſſumpſit will not lie on a 
fraudulent tranſaction 92 


Freight. 


| In what caſe it is due 113 


"C36 „1. : * v3 


n 
Guns. 
A note or bill given for mon 


Debt or aſſumpſit will lie on * 


won or lent knowiggly to 


game with is not e 


even in the hands of a fair 

indorſee Page 26 
. Money lent. to game with, but 
| without any ſecurity, is re- 
. coverable in aſſumpſit 90 
4 How the flatute of gaming is, 


to 8 pleaded to debt on a 


N 


Liable to debt on a bond of 
his anceſtor * 
How ſuch bond ſhould be de- 
clared on "ol! 
May diſcharge - himſelf - by 
ſhewing that he had no . 
a 

3 Should be charged as lineal or 
collateral _ according as 
he is 1b. 
Aliter When dhe declaration is 
by an «xecytor or admini- 
ſtrator 242 
How the heir is to plead riens 
51 deſcent under . 384 


251 
+ Gaokr 
May reaſonably correct his * 
ee bret al- 
fault | | Led 
Goal, % 1 
Vid. Delivery and Sbep- Bool. 
FI "Oey . 
* 0 
Hm 


1 M. c. 14. 285 
e may give in a evidence 
Friens per deſcent 286 | 


E X. 
How to ſue heir at deviſce 
jointly Page 287 
In what caſes the heir ſhall be 
in by deſcent th, 
In what caſes the heir may ſue 
on a covenant 355 


The heir may recover for a 
damage done to the pre. 
miſſes in his anceſtor's time 


f 356 
To what amount he ſhall 25 


cover Ir. ” ib. 

1 

Inratbotiinny, | 

In what caſes falſe impriſon- 
ment will lie 404 
I When perſons not n are 
arreſted | ib, 

7 Vid. Arreſt. | ' 


When the-proceſs is void 409 | 


Where it is ag or in- 
formal ib. 


Or where filled up without pro- 


per authority - 410 
Or where the court or magil- 
trate exceeds, or have no ju- 
riſdiction ; in all theſe caſes 
falſe impriſonment lies 412 
Falſe impriſonment lies for a 
ſubſequent oppreſſion or eru- 
elty, though the firſt arreſt 
was lawful 415 
What the plaintiff can give in 
evidence in this action 420 
When this action is brought 


againſt many they may oY 


in their defence 


In juſtifying under proceſs of 


8 NN 6 


. a a 03m FF. 


kw 


court, what muſt be ſhewn 
Page 422 
What damages can be given, 
and how the jury may ſever 
them | 428 


A perſon induced udn 
to act illegally by another 
may recover againſt him on 
his promiſe to indemnify 91 


What is a good plea to a bond 
| 265 | 


of indemni wy 


Indidment. 


If a defendant to an indict- 
ment for an aſſault has con- 
feſſed ity he cannot after- 


wards plead not guilty to an 
action 2 the ſame aſſault 
392 


A conviction on an indictment 
cannot be given in evidence 
on an action for the ſame aſ- 
ſault 


396 
Inſant. 


Money paid for a debt con- 
tracted during infaney and 


not for neceſſaries is not re- 


coverable back in aſſumpſit 


96 


In an action againſt an infant 
a count in the declaration 
for an account ſtated is bad 


152 


Infants during minority may 
bring actions by their guar- 


. way of his trade . 


Is fack caſe he muſt Be char- 
ged on the ſimple contract ib. 


What bonds of an infant are 


to debt for rent 2 


EE. > 
dians : | Page 


3» 

Infancy may be given in evi- 
dence under the general iſſue 
of Non 169 


To what demande only infants -| 
are liable 1 . is. 5 
What are neceſſaries to an in- 


fant 170 
What is for the benefit of an: 


infant's eſtate ſhall be deem- 
ed neceſſary Kt . 
One cannot lend an infant mo- 
ney even to pay for neceſſa · 
ries I bs 
An infant is, not liable 
goods furniſhed to him i in the 


May bind himfelf by a pro- 
miſe after his coming of a age 


275 


Proof of nonage lies on the 
infant ib. 
All undertakings to ahi infavt 
for his benefit are 174 


void, and what good . 8 
How far infancy is pleadable,. 


Infancy is a good- plea in 48 
action of covenant q 8 2 


n 


In a writ of inquiry on a pro- 


miſſory note, what muſt be |. 


Lang 1271 20 Page 180 
hat damages may be given 

on a proteſted bill 
thange « on a writ of 1 Ades; 
ib. 


In what . on a wel of in- 
quiry the plaintiff: ſhall have 
intereſt 181 


What notice is neceſſary of 


executing a writ of inquiry 
CE ES 6. HAS 74 :- Fit £4 th, 
How defendant is to plead a 
Aiſcharge under the inſolvent 
Aebtors at 176 

; What * aft uſually enact 
. 282 

How they are to be menos 
What debts are thereby diſ- 
charged 
Hoy to be pleaded to an ac- 
tion of debt 283 
To what the certificate i is evi- 
Nep. > 4600 


EY Vid. Bond. 


"I 


Fling! te. 


: Whit policies of inſurance are 
"od under Nats 19 Geo. cn 
7 


_ are void by far | 


. 


under the ſtat. 19 G. 2. c. 3. 
Page 61 

How policies are to be under. 
written for agents under ſtat. 
25 C. 3. c. 44. . ON 
What intereſt the inſured muſt 
have at the time of the loſe 


6 
The deſtination of the ſhip 
muſt be mentioned ih. 


How the repreſentation is to 
be taken on a policy 65 

Falſe repreſentation ſhall avoid 
a policy 6 


4 
| How a warranty differs from 
a repreſentation _ 66 


How a warranty is to be taken 
66—7 
How far a concealment of cir- 
cumſtances ſhall avoid a po- 
bey 68 
What circumſtances. the inſur- | 
ed ſhould make known to 
the underwriters 69 


ib. What the underwriter is bound 
to know | 71 


How far the courſe of trade 
ſhall govern the conſtruction 


of policies ib. 
How far deviation ſhall avoid 
a a policy 72 
What deviations are lawful 
73 


ConkreAions on policies 75 
In what caſes the inſured may 

abandon 77 
At what time the loſs mult 


een to charge (be inſurer | 
79 

To what loſſes only. he is li- 
able 80 


By what rule loſſes are ſettled 


on a valued policy ib. 
What is barratry in the maſter 
ib. 


What is neceſſary to conſti- 
tute barratry 82 
In what caſes the præmium 
may be apportioned 83 
What proof of a loſs is ſuffi- 
cient 146 
Plaintiff may declare for a to- 
tal but recover for a partial 
loſs 179 


1 tereſt. | 


In what ako intereſt ſhall be 
given in damages on a writ 
of inquiry 181 


Inventory 


Of an executor or adminiſtra- 
tor, how far it 1s evidence 
302 


of 


Ne. 


What may be given in evi- 
dence under the general iſſue 
in aſſumpſit 276 


J. 
JoixT AND SEVERAL. 


In aſſumpſit againſt ſeveral, a 
joint debt or contract wal 
be proved - 214d} 


E Xx. 
In the caſe of a joint and ſeve- 
ral note, payment of intereſt 
by one ſhall prevent the fla- 


tute of limitations from run- 
ning in favor of the others 


Vid. Partners. 
Joint bonds how they muſt be. 
ſued . 
If one only is ſued, he muſt 
plead in abatement 285 
In bonds made to more than 
one all muſt joĩn in the * 
i 
If there is jndgment againſt 
two, and one dies, plaintiff 
may have execution — 5 
the other f 310 
How joint and ſeveral cove- 
nants are to be conſtrued 
| „ 
Where joint covenants are to 
be taken ſeparately . ib. 
In joint and ſeveral covenants 
how a breach may be aſſign⸗ 
ed 
In joint and ſeveral covenants 
defeaſance to one is a defea- 
ſance to all il. 
If a battery has been done by 
ſeveral, the action may be 
brought either jointly: or ſe- 


| verally 391 
Judge. 
No action will lie — a 
judge of a court of record 


for any thing: done in execu- 
tion of his office, or for an r 


miſtake of judgment 405 


Har 4867 8 


N. 


How to 


A 


No action ſhall be brought 


> 


113 
A judgment in one perſonal 
aflion is a good bar to ano- 
ther action * the ſame cauſe 
| Page 175 
Debt lies on a judgment of 
the ſuperior court 213 
But the; udgment muſt be 
entire and undiſcharged 214 
Debt lies on a judgment of a 
foreign court ib. 
declare in debt on a 
judgment 238—9 
Nul tiel record is the proper plea 
to debt on a judgment 270 


aſtification under a proceſs 
courts of limited juriſdic- 
n ſhould ſhew the extent 
of their juriſdiction 421 


Julie, of peace 

the general iſſue 

and give the ſpecial matter 

in evidence on actions of af. 

ſault | 396 

What coſts they ſhall have if 
the plaintiff diſcontinues or 

is nonſuit 402 
Actions againſt tliem muſt be 
laid in the proper county 

| 424 


againſt him without notice, 
and he may tender amends 
| ; a ib. 
Action muſt be brought with- 


D 


E . 
How a conſtable r 


_ the warrant of a juſtice 
0 e Page 42 
bes © aliens of —_ —— 
plead tender of amends 426 
Statute only extends to what 
is done in execution of hig 
office | ib. 
He is obliged to ſhew the re- 
gularity of his proceedings ib. 


Tuſlificatio 
Juſtification of a battery muſt 
be always proved and cannot 
be given in evidence on the 
general iſſue 392 
How it is to be pleaded ib. 
Juſtification under returnable 
proceſs muſt ſhew that it was 


Juſtify 


returned 422 
1. | 
Lat. 
If a leaſe is made by an attor- 


ney how it ſhould be execut- 

ed — 203 
The words concgſi & dimiſi in 
a leaſe import a coveuant in 
law that leſſor has a title 314 
Vid. Rent. 


Legacy. 
Aſſumpſit lies againſt an exe- - 


cutor or adminiſtrator for a 
gay, if he has aſſets 85 
A legacy left to a bankrupt 
after his certificate figned by 
his creditors and the commiſ- 


in fix months after the of- 
ſence done - 


| fioners, but before its allow 


1 
ance by the chancellor, be- 
 Joogs't to mou tonne P. I 0 


- 
1% Ci 
7 2 


; / . 
0 6 


A factor has a lien on one” 
conſigned to him for the ba- 
- lance of a general account 

109 
For repairs done to a ſhip in 
England there is no yew a- 
ee the 1758 "IT, 


4 


Limitation 2 of. 


Six years is the limitation of 
actions of aſſumpſit 150 
Againſt what demands it _ 
Accounts current among mer- 
chants how far excepted 151 
How far the rights of infants, 
femes covert, perſons inſane 
or beyond ſeas, are ſaved 
I52 
Plaintiff i 1s not barred by fl 
ſon of his own, or of the de- 
 fendant” s abſence beyond ſeas 
13 
What ſhall be deemed an ab- 
ſence beyond ſeas. ib, 
How far an executor is bound 
by the ſtatute 154 
What ſhall prevent the ſtatute 
from being a bar 155 
What kind of promiſe or ac- 
knowledgment of the debt 
ſhall prevent the ſtatute pn 
being a bar | 
Suing out what proceſs an 
prevent the ſtatute 


N '. I 


| Where money is 10 84 reco- 


ee . 
—_— >... 
758 


How the proceſs muſt be con- 
tinued | Page 158 


| Plaintiff ſhall not e by 


any fiction of reference to 
the firſt day of term 160 
In caſe of judgment being ar- 
reſted or reverſed, plaintiff 
may bring a new action with- 
in the year + 161 
Where the cauſe of action a- 
riſes from an executory con- 
tract, how N ſtatute is to 
be n ib. 


vered back from what time 
the ſtatute begins to run 
162 
Twenty years non- payment of 
intereſt is a Leaitation to'a 
bone 254 
This plea Do be taken 
ſtrictly 255 
What ſhall pre the limita- 
tion from taking place 256 
The ſtatute of limitation ex- 
| tends not to debt reſerved by 
indenture 
Nor to debt on matters of re- 
cord ib, 


evidence on nil debet pleaded 
to debt for rent 305 
Actions of aſſault muſt be ſued 
within four years 395 
So muſt actions of falſe i rt. 
ſonment 423 
Actions againft juſtices of the 
peace and conſtables muſt be 
brought within ſix months 


157 


after the olfence ih, 


The ſtatute may be given in 


f 


* 
11 * 


\ 


4 
— , 


ver it back 


n 


By the cuſtom of London a 
married woman who trades 
is ſuable as a feme ſole 
DP Piaęe 126 
* the cuſtom ſimple contract 
_ debts from one trader to ano- 
ther rank as ſpecialty 294 
An apprentice may be aſſigned 
but the aſſignee 
cannot maintain covenant on 
the indenture of apprentice 
ſhip | E 272838 
Bills and money embezzled b 
a.clerk and paid away in i. 
legal inſurances in the lot- 
tery, may be recovered in 
aſſumpſit by the maſter 6 
If a lottery: office keeper pays 
2 01 1 an il- 
icy in the lottery, he 
| ſhall not be allowed — 


9 


Yr 
= 
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8 


* Mazziace. 


4 4 


What promiſes in conſiderati- 
on of marriage are within the 
ſtatute of frauds 102 

Bonds in reſtraint of marriage 
are void 196 


Bonds given to procure a mar- 
riage or in the nature of 
are 


ib 


marriage brokage bonds 
void of 


| 


How far the maſter is liable for 
debts contracted by his ſer. 
vant Page 114 

The ſervant is not liable for 
debts for s furniſhed on 


account of the maſter ib. 
A maſter cannot juſtify an af. 


ſault in defence of his ſervant 


Roe 387 
A maſter may reaſonably cor- 
rect his ſervant or apprentice 

| 388 

How a ſervant muſt plead to 
an aſſault in defence of his 
maſter 393 

Mayhem. 
What is a mayhem 383 


Mayhem may be juſtified by 
an officer executing the ſen- 


tence of a court martial 387 
Cannot be juſtified by a ſmall 
aſſault 2389 
Under what circumſtances of 
mayhem the court will en- 
creaſe the damages on a view 


399 
Merchant. 


How far merchants' accounts 


current are within the ſtatute 


of limitations 151 
Miſ-recital 


Of a fiatute where it is the 


M 
f 
| 


1 


ee des l fatal | 
| Page 136 
Of a leaſe or demiſe is fatal 


35] 
In covenant miſ-recital of the 


eſtate on which the covenant 


is placed is error 369 
Money. 
Money lent and advanced how 


it is to be declared on 134 
In caſe of a tender it muſt be 
paid into court 166 
In a general action of covenant 


money cannot be paid into | 


court 379 
Vid. Payment. 
Mortgagee. 

Mortgagee is not ſuable as af. 
ſignee ws he has never 
been in cen 351 

N. 
Ni Duver, 

May be pleaded to debt for 
rent 2866 


Payment of the laſt gale of rent, 


diſcharges all former ones 
and is evidence under nil de- 
bet ih. 
Levied by diftreſs is alſo good 
evidence under it ih, 


Where a ſheri{l has leyied mo- 
ney on a f. fa, but not re- 


Vid. Bill. 


turned the writ, * hare. 


1 


plead nil debet, aliter if he has 
| returned the Mit Page 270 


M Babuit in Tenementis h 


Cannot be pleaded to debt re- 
, ſerved on a deed 265 


nil hab. in tenem. be given in 
evidence under ni/ debet 266 
Cannot be pleaded to an action 


' covenant, nor any wy tan- 
tamount to it $78 


Non of fam. 


may be pleaded to debt on 
a bond 55 
May be pleaded te debt or 


rent 


covenant 


375 
But under it lefſor's title can- 
not be impeached ib. 


nn 
Cannot be pleaded to debt for 


* 


Nor any thing tantamount to 


Under what circumſtances it 


May be pleaded to an aQion * 


rent reſerved by indenture 


. 

Coſts of a nonſuit recoverable 

in debt e een, 
STR Notes. 


a I Mu D". 


| Nul tiel record 


Is a good plea tn-llediion n 
5 11. ; , Page 210 
it is a good plea to debt 
againſt a _ on an 11 


9117 id 
Tv 


06 740 


n * * 


Orriex. | 


Affump ſit founded on a con- 

tract "fo the ſale of an office 
is void 90 
Bonds given for the ſale of of- 
©  fices are void 191 


How far ſuch bonds oy be 


belong 


to an office they can- 


not — limited or confined by 


© the bond . 


May juſtify under the ſentence 
of a court martial to an ac- 
tion of affault - 


The commanding officers": in 
the army or navy may put 


any of their inferior officers | 
419] 


into confinement 
But for uſing ſuch power cruel- 
ly or oppreſſively an action 
of falſe impriſonment will lie 


415 
Overſeers of the poor are of- 


387. 


| 


4. a partnerſhip 
Where certain powers or rights 


— * "» 
. 


1 within ſtat. 24 8. 4 2. e. 

Page 427 
Shall have double cofts in ac. 
tions 8 them where the 
plaintiff is an en or dif. 
continues 404 


P. 


1 


ParENT AND Cup. 1 


A parent may juſtify an allault | 
in defence 0 his Le 97 | 


_ * x4 * 217 
ee 
* 


What is neceſſary to . 
115 
How partners ſhould ſue and 

be ſued 116 


Execution - may be ſued out 
| againſt one partner for a debt | 


due by the partnerſhip 117 


It one partner is out of the 


kingdom he need not be join- 
ed ih. 
Where a ſon relies on the 


faith of ſeveral partners 


though one only is concern- 


pg all uy be Feet 143 


10 $ . 


731 Feng. | 


No one can maintain aſſump · 


fit on an agreement to which 


he is not a part; 105 
Exception where 'the under- 
taking is to the father for the 


| benefit of a child ib, 
No one can ſue on an inden- 


a aa + 


1 


ture to which he is not a par- 
ty Page 359 
Difference in the caſe of a 
deed poll | 
Who ſhall be deemed a party 

to a deed, and who not #. 


Payment. 


What payments to a bankrupt 
are good after a ſecret act of 
bankruptcy 118 

How payment 1s to be p 

in aſſumpſit 149 

How defendant is to pay mo- 
ney into court in an action 
of aſſumpſit 168 

How defendant. may plead 
payment of a bond before or 


after the day, under ſtat. 4 


& 5 Ann. +5388 
He who pays money ſhall have 
a right to direct to what it 
ſhall be applied e 
Difference in this reſpect be- 
tween law and equity 258 
How the fund out of which 
the payment is made ſhall di- 
rect its appropriation 261 
In covenant, money cannot be 


paid into court 379 


Peer. 


Where the principal becomes 
a peer ſo that he cannot be 
ſurrendered by his bail, an 
£xoneretur ſhall be entered on 
the bail · piece 1 48 


3. 


1 ; 


Where a covenant is ſecured 
by a penalty, debt or cove- 
nant lies on it Page 330 

Difference where the penalty 
is as a compenſation or in ter- 
rorem I 

In debt on a bond for perform- 
ance of covenants, the jury 
ſhall aſſeſs the. damages for 
each breach | 

Where there is a judgment on 
demurrer, how the judgment 


ſhall he ib, 


Performance. | 


How to. be pleaded in cove- 
nant ft 372 


Pleading. 


iſ, In Al/ump/it. 

The SIE ſhould 
anſwer to the promiſe laid in 
the declaration and to every 
part of it 147 

What matter muſt, always be 
pleaded and what may be 
given in evidence under'the 

opera! iſſue 148 
id. Accord, Atiachment, Alien» 
age, Bankrupt, Infancy, Inſol. 
vent, Judgment, Limitation, 
Payment, and Releaſe. 

2dly, In debt. 

No parol averment varying the 
condition of a bond can be 
pleaded in bar 247 


8 8 


333 


plead that it was delivered 
conditionally or as an efcrow 
Page 249 
Defendant may plead that the 
condition 18 illegal 250 
What pleas defendant may 
plead double under the ſta- 
tute 265 
Vid. Accord, Attachment, Entry, 
Limitation, Inſolvent, Nil ha- 
buit in tenem. Non dimifit, Nil 
debet, Nul tiel record, Riens en 
arrere, Retainer, Office, Set-off 
Releaſe. 
| 110 In Covenant. 
- How performance is to be 
pleaded 373 
A covenant in one indenture 
Cannot be pleaded in bar to 
a covenant in another ib. 
Atiter where they are the ſame 
indenture ib. 
What double pleas under the 
ſtat. may be pleaded 379 
Vid. Accord, Bankrupt, Diſ- 


2. 
kj Aſſault. | 
A juſtification in aſſault muff 
always be pleaded 
How a ſervant mult juſtify in 
defence of his maſter 93 
How in aſſault huſband and 
wife are to plead 394 
How a former recovery of da- 
mages is to be pleaded ib. 
How to juſtify under a, writ to 
the ſheriff M4 25 oy 
Place cannot be traverſed ib. 


392 


Ls N D 
In what caſe obligor may | 


treſs, Entry, Infancy, Nil ha- | 


buit in tenem. Tender, and Re- 


1 


E X. 


Vid. Limitations. 
4thly, In Falſe Impriſonment.. 
If the action is brought againſt 
an officer and another, they 
may ſever in their defence 
| | Page 421 
How to juſtify under proceſs 
of courts of inferior jurif- 
diction _ ib, 
How to juſtify under proceſs 
returnable or not 422 


The place not traverſable 423 


Vid. Limitation, Mice of 


Peace and Conſtable, Abate- 
ment. 


Pledge. 


Money lent is recoverable in 
aſſumpſit Fog the party 
has taken a pledge for his 
ſecurity * 85 


Poor. 
Vid. Overſeer. 
| Preſumption. 
If no intereſt has been paid on 


a bond for 20 years, it ſhall 
be preſumed to be ſatisfied 


TW 


What ſhall obviate the pre- 
ſumption 256 


Prize. | 
Where a ſhip has been cap- 


tured as prize, falſe impri- 
ſonment will not lie by the 


\ 


T0 


mariners againſt the captors 
Page 419 


_ Probate. 


* 

Executor may bring actions 
before probate, but cannot 

declare till after 243 

If the probate is loſt the ex- 
emplification is good evi- 

dence ; ib. 

Where there are bona notabilia 
in different places, how ad- 
miniſtration is to be granted 

| 296 

Where bonds are bona notabilia, 
and where notes and m 

| ib. 

What probate is void and 
what is voidable 4 


Proceſs. 


If there is a juſtification under 


proceſs, it muſt ſhew that it 


was returned 422 


Profert, 


Where an executor or admi- 
niſtrator indorſes a bill or 
note, indorſee is not called 
on for profert of the letters 
of adminiſtration 138 
In declaring on a bond profert 
muſt always be made 
Within what time 228 
In declaring as aſſignee of the 
ſheriff no profert of the af- 
ſigument is neceſſary 238 
In declaring in covenant a 


% 


12 


D 


| 


F 
$ 


227 


1. | 
profert is always neceſſary 
Page 301 
Pro viſo. | 


Where there is a proviſo in a 


deed defeating a covenant it 
need not be ſet out in the 


declaration but defendant be 
left to plead it 364 


Aliter where it is an excep- 


tion and part of the "oo 
10. 


R. 


Rasvar 8 


Shell avoid: 2 deed in what» 
caſes f 


252 


"I | 
Under the court of chancery 


may give notice to a tenant 
to quit and ſo ſubje& the te- 


nant to an action for double 


rent 204 


Recital. 


Cavenans will Ks d tie et 
tal in a deed 313 


Rec ogni Zance, 


Debt lies on a recognizance 
made in purſuance of ſtat. 
23 H. 6. or where taken in 
chancery 216 


7 


If a recognizance is payable 


7 


5 


at ſeveral FM after the firſt 


day of payment, conuſee may 
Say execution Page 226 


In declaring on. a recogni- 


zance any variance is fatal 

239 
How recognizance in. C, B. 
and K. B. differ ib. 
4 recognizance of bail. Vid. 


Necord. 


On what matters of — 
debt lies 204 
| Where a record is to be truly 
alleged 7. on 
ks the declaration is to 
conclude on matters of re- 
cord 


.» Releaſe. 


Where a releaſe is a good plea 
in aſſumpſit 176 
May be given in evidence un- 
der the general iſſue 177 
How a releaſe of all actions 
ſhall operate 280 
How a releaſe of all demands 
in actions of debt ib, 
In the caſe of Joint bonds a 
releaſe to one is a releaſe to 
all 281 
Covenant not to ſue. ſhall not 
operate as a releaſe ib. 


A + pg mult always be plead- 
ib. 


What releaſe to bail ſhall be 
good | 282 
What releaſe ſhall diſcharge 


240 


3 
a covenant and and what not 
Page 376 
How a releaſe muſt be plead. 


ed 377 
At what time a covenant may 


be releaſed ib. 


Rent due to tenant for life 
who dies before it is payable 
ſhall be apportioned and re- 
coverable by his executors or 
adminiſtrators 19 

The caſe is the ſame of tenant 
in tail 1 

Rent is recoverable againſt 
an infant while in poſſeſſion 

170 

Arrears of a freehold rent were 
not recoverable at common 
law 201 

Now recoverable under ſtat. 
32 H. 8. c. 5. 202 

Rent payable by tenant for 
years, at will, or at ſufferance 
recoverable by action of debt 

203 


Tenant aſter notice to quit 
ſhall forfeit double rent 1. 

Who may give notice. ib. 

How notice is to be given 


ib. 
On what holding the action 
may be maintained 204 
Tenants not giving notice to 
their landlords of ejectments 
ſerved on them, forfeit treble 
rent th, 
How to declare in debt for 
rent 235 
The leaſe ſhould be truly re- 


iT N 
cited 


brought ib. 
What pleas are good in debt 
for rent 266 
Acceptance of rent due at a 
later day diſcharges all prior 
arrears ib. 
A bond given for rent arrear 
ſhall not be deemed a pay- 
ment or diſcharge 267 
A fortiori if a note of hand is 
ven ib. 
How rent mall be barred by 
the ſtat. of limitations 269 
Rent reſerved by parol ſhall 
rank as a ſpecialty in the 
diſtribution of eſtates by 
executors or adminiſtrators 
291 * 

In debt for rent and nil debet 
pleaded, ſtat. of limitations 
and entry. and eviction may 
be given in evidence 305 
What words ſhall create a co- 
venant for payment of rent 


312 
Covenant for payment of rent | 


is not diſcharged though the 
1 are burnt and ſo 


eſſee has no enjoyment of | 
317 | 


them - 
Where covenant for non-pay- 
ment of rent muſt be brought 


* 
In covenant for rent if the | 
ſum is hi 


ſhall recover what is really 
due 


Vid. Leaſe, Aſſignee, Baron — 
FTeme, Uſe and Occupation, 


D 


| Page 236 | 
Where debt for rent muſt be 


ö | | \| 


iſ-ſtated plaintiff | 
380 N 


. 


Repairs. 


Where expended in repairs - 
may be pleaded in bar to 

debt for rent Page 268 

Covenant to leave in repair 
does not, extend to natural 

decay 327 

In what caſe an action will he 
on it before the end of the 

leaſe, and in what caſe _ 

ib. 

To what things covenant to 


repair extends 328 
Extends to aſſignee 347 
And to adminiſtrator 348 


Under a covenant to repair the 
heir may have covenant thilo“ 
not named 355 

May recover for an injury 
in the time of the anceſtor 

356 - 

What damages ſhould be gi- 


ven on the covenant torepair 


Reſcue. 


| How far it will joſtify a. bat- 
tery and how 386 


Retainer 


May be given in evidence on 
non afſumpſit 177 
An executor may retain either 
for a demand in his own 
right or as a truſtee 288 
An executor de ſon tort can- 
not retain 4 2 


88 2 


389 


Reverfion. 
Grantee may maintain cove» 
nant Page 353 
Reward. . 


Debt lies againſt the ſheriff for 
the reward given by ſtatute 

for the conviction of coiners 
; 224 


Riens en Arrere 


Is a good plea to debt for rent 


8. 


SAILORS, 


In what cafes they ſhall loſe 
their wages 113 


* 


Sales. 
Money paid on a ſale is re- 


cCoverable back again in aſ- 
ſumpſit, if the title of the 
thing is defectivre 11 
But the depoſit only is reco- 
verable with intereſt, not da- 
mages for the loſs of the oy: 


turned before the action will 
lie 12 


| 


Same caſe of privateers 1b. 


gain | | ; 
But the goods ſold muſt be re- 


3 
| The contract of ſale muſt be at 
an end Page 12 


If goods are loſt before deli- 
very, who ſhall bear the loſs 
13 

| What contracts are good un- 
der the ſtatute of frauds 4. 


| Things which are beſpoke 


and to be delivered after, 
require no earneſt or note in 
writin I4 
Goods Pla at auctions are not 
within the ſtatute of frauds 

| | ib. 

How far earneſt binds the bar- 
gain 15 
Depoſit when forfeited ib. 
How an auctioneer ſhould ſell 
ib. 

In a writ of inquiry on the ſale 
of goods, fraud in the ſale is 
not admiſſible evidence 182 


Scire Factas 


Cannot iſſue againſt rhe bail 
till non eſt inventus returned 
to the ca. /a. againſt the 
principal 209 

Notice required in executing 
a ſcire fiert writ of enquiry 

181 


| 


Sea. 


Perſons beyond _— far 
barred by the ſtatife of limi- 
tations 152 


To whom that clauſe of the 


ſtatute extends 


153 


N 


Secretary of State 


Cannot iſſue general warrants 
to ſeize Page 419 

May commit on ſuſpicion, in 
what caſes 


Sentence 


Of the court of admiralty is 
Ira evidence on a trial at 
wW DI 178 


Servants, 


For non-payment of a ſer- 
vant's wages a party cannot 
be arreſted 418 

Vid. Maſter. 


Sett-off. 


In aſſumpſit againſt aſſignees 
on an order for a dividend 

they cannot plead a ſett-off 

119 

When a ſett- off was firſt giv- 
en, and how it is to be plead- 

ed 271 


What debts only can be ett 


off . 273 
Bail bonds cannot, unleſs they 
have been aſſigned ib. 
How notice of a ſett · off ſhould 
be given, 276 
How far a ſett. off is allowed 
in caſes of bankrupts 277 


In what caſes only a ſett - off is 
279 


; ee 


„ 
* 


Sheriff. 


Money levied by the ſheriff on 
a fi. fa. and not paid over to 
plaintiff is recoverable in aſ- 
ſumpſit Page 85 


Bonds limiting the extent of 


the under-ſheriff's office are 
void 198 
Bonds to the ſheriff for fees 
are void 206 
Debt hes to recover money 
which he has levied but not 
paid over 4243 
Or when he has returned that 
he has ſcized goods which 
were reſcued th, 


So it lies againſt the executor / 
of the ſheriff 


Debt lies againſt the ſheriff 


for an eſcape 224 
lies for his fees ih. 
What the ſheriff may plead 
to actions againſt him 270 
Falſe impriſonment lies againft 
a ſheriff for not Aiſchargin 
a defendant whom piaintif 
had ordered to be diſcharged 
.. 416 


Ship. 


If a his has been repaired but 
is burnt in dock afſumpſit 
lies for the repairs 85 

There is no lien againſt the 
body of a ſhip for repairs 
done in England iT 

How far the a& of the maſter 


\} 


ſhall bind the owners of the 
ſnip Page 110 
A LETT who repairs a ſhip 
may ſue either maſter or 


Sheriff's fees are not due on | 


N D 


E 
executing a ſtatute merchant 
or ſtaple Page 225 


Tenant by ſlatute merchant or 
ſtaple may maintain covenant 


owners ib. 352 
In what caſe the thalles ſhall | | | 
not be liable 112 Statutes quoted. 
How failors* wages are to be 
regulated by the ſhip's earn- | 5 Hen. 4. c. 20. 417 
ings 113 23 Hen. 67e. 10. 205 
14 Hen. 8. 412 
Simony. 23 Hen. 8. c. 6. 216 
F:.-3f 32 Hen. 8. c. 28, 358 
Bonds given on a ſ moniacal | 32 Hen. 8. c. 34. 355 
agreement are void 161 32 Hen. 8. c. 37, 201 
at is ſimony, and what not | 5 & 6 Zdw. 6. c. 16. 99 
| 192 — 191 
What bonds are not fimoniacal —̃— — 200 
192, 193 | 29 Eliz. c. 4. 225 
31 Flix. c. 6, 191 
Sofvit ad Diem. 43 Eliz. c. 6. 181 
| II Fac. 1. c. 15. 413 
How to be pleaded 253 3 Fac. 1. c. 7. I 
| 7 Face 1. c. 57 396 
- "Specialty, 403 
| J Fac. 1. 1. c. 12. 143 
Aſſumpſit will not lie when — Fac. 1. c. 12. 404 
the debt is due by ſpecialty | -— 424 
N 9521 Face 1. c. 16. 150 
But it may on a promiſe to | ——— 161 
pay the contents of a bond | — — 395 
to an aſſignee tb, | mmm 423 
In the > att Wh in aſſumpſit 22 & 23 Car. 2. c. 9. 400 
it ſhould appear that the debt . 11. 10 
was not due by ſpecialty 134 29 Car. 2. c. 3. 12 
3 98 
Suan Merchant or Staple. | 3 © 4W.& M. cn. 287 
el ec 332 
Debt "Pp on a ſtatute merchant 403 
or ſtaple 216 9 9 8 10 V. & M. c. 3. 37 


17. 45 


24 Geo. 2. c. 44. 423 
— —— — 424 
26 Geo. 2. c. 3. 431 
7 Geo. 3. c. 42. * 419 
12 Geo. 3. c. 36. 6 
14 Geo. 3. c. 48. 61 
17 Geo. 3. c. 26. 4 
17 Geo. 3. c. JO. 27 
25 Geo. 3. c. 44. 63 


It a ſtatute is the ground of an 
action and 1s miſ- recited it is 
fatal 136 


A 7 
2. 


Steck, 
Stock in any of the public 


funds is not recoverable in an 
action for money had and re- 
ceived 98 


F N ͤ 8-08 
3 & 4 Ann. c. 9. Page 21 Surety. 
„ 37 
— Debt lies againſt a ſurety in a 
4& 5 Ann. c. 16. in bail- bond at the ſuit of the 
— 207 ſheriff Page 226 
1 A | Soak | | 
= — 308 2 Surrender. 
Ae . i.. 192 | How it ſhalldiſchargethe bail 
12 Ann. c. 16. 187 211 
12 Geo. I. c. 29. 204 
2 Geo. 2. c. 22. 271 "ee? 
2 Geo. 2. c. 23. 8 3 
5 Geo. 2. c. 30. 164 Tax. 
8 . ir 277 
Geo. 1 5:8; An e eee cannot be 
4 85. 1 5 24. 55 juſtified under the general 
11 Geo. 2. . 19. 19 n warrant 470 
f 203 Path 
19 Geo. 2. c. 2. 118 Tenants. 
19 Geo. 2. c. 37. | 
8 87 Tenants holding over aſter no- 


tice to quit forfeit double 

rent 1. 
What notice is good 
Tenant in common ſhould join 

in covenant 345. 388 
by courteſy may main- 
tain 37 77 353 


Tender | 


Muſt always be ſo e in 
aſſumpſit where the party ad- 
mits the money to be due 


166 
Where it can be pleaded after 
an imparlance 167 


When tout temps prift i is neceſ- 
ſary to be pleaded i. 


F L 


In what manner a tender is to 
. . be pleaded where the parties 
meet, and where not P. 168 
What is a good tender 169 
Tender and refuſal cannot be 

pleaded to a bond under ſtat. 
4 & 5 Aas. 254 | 
Teades and refuſal how to be 
pleaded in covenant 
Vid. Money. | 

Ticket. 


- "The valoe of a maſquerade or 
other ticket recoverable in 
aſſumpſit 85 

; 


1 Tubes. 
Covenant on a leaſe of tithes 


Contracts by an infant for 
goads to carry on trade are 

1 void I71 
Bonds in reſtraint of trade ge- 
nerally are void 195 
What bonds may be good # 


Trulli. 


That a bond has been given in 
truſt is now pleadable to debt 
on a bond 


U. 
Usz and Occvr Arion. 


Rent, how recoverable in an 


K 


37 


extends to affignees - 252 | 


249 


— 


E 


X. 


action for uſe and occupation 
Page 19 

A proportionable part af that 
due to tenant for liſe is reco- 
verable 20 


To an action for uſe and occu- 
tion nil habuit in tenementis 
18 a bad plea 174 


- Uſury. 


Bonds whoſe conſideration is 


uſurious are void 187 

What agreements are uſurious 

188 

What are not uſurious 189 
9 v. 

Venus. 1. | 
£4. Pak at 
The court will not change the 


venue in debt except under 
particular circumſtauces 234 
Where it muſt be laid in debt 
for rent 236 
Where in debt for an eſcape 
239 

Where in an action againſt an 
executor or adminiſtrator 243 
Where to lay the venue in co- 
venant 373 
The venue in actions againſt 
juſtices of the peace, conſta- 
bles, &c. muſt be laid in the 


proper count 424 


Verdict. | 
How far the verdict jn af- 


1* ws 
fumpſit ſhould follow the if. 
ſue Page 178 


Plaintiff may recover leſs than 
he goes for, but cannot re- 
cover more 179 

The jury may find leſs in da- 
mages than are proved ih. 

The verdict in debt may give 
damages beyond the penalty 
of the bond 307 

How the verdict muſt be 
found in debt for a ſpecific 
fum ib 

If the jury in an action againſt 

an exec find aſſets, they 

ſhould fingghe value 308 

What verdi is good in cove- 

nant * 386 

Verdict in aſſault may find the 

# defendant guilty at a differ- 

gay and place than laid 
by the plaidtiff 398 

Plaintiff can recover damages 
but once b. 

If there are many defen | 

the jury may find ſome gül- 

ty and others not guilty 


5 * 22 
The verdict in an action of falſe 
impriſonment can only give 
damages to the time of the 


actlon brought 428 
& * d 
Vid. Damages. 
W. 
th, © 0 L 


Warr,” + 
9 


* 


Wagers fairly won are reco- 


59 


3 


The event muſt be contingent 
| Page 16 

Muſt not be founded on an 
immoral or indecent tranſac- 
tion 17 
Nor a cover to an illegal one 


18 
What wagers are illegal . 


Warrant. 
If an aſſault is juſtified under 


a ſheriff's warrant it need 
not be produced 386 
So defendant ſhould, ſhew the 
court from what court the 
writ iſſued on which the war- 
rant was founded 395 
If an arreſt be juſtified under 
a magiſtrate's warrant, the 
warrant ſhould be ſhewn to 
be legal | 418 
The general printed warrant 
of a tax collector not ſuffici- 
ent . 
Warrant to arreſt a perſon for 
non-payment of ſervants? wa- 
ges is illegal ib. 
General warrants are illej 
| 410 
How far a conſtable ſhall juſ- 
tify under a juſtice's war- 


Samy 425 
Warranty. 
Warranty on a fale or ex» 


change is not triable in an 
action for money had and re- 


verable in aſſumpſit 4 wy ceived 97 


Fs } 
. 
PR. ” 


4 


* 
. 
L 


A factor may be a witneſs 
both for the buyer and ſeller 
| Page 145 
The ſubſcribing witneſs to a 
bond' muſt always be produc- 
ed 3co 
The obligor's confeſſion not 
ſufficient ib, 
Where the ſubſcribing witneſs 
to a bond cannot be had, colla- 
teral evidence is admiſſible ib. 
Where the witneſs is infamous 
or dead, how the bond 1s to 
be proved 301 
What the witneſs muſt prove 
pf 302 
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lie for arreſting a witneſs re. 
turning from a trial P. 40) 


Writ. 


Suing out a writ ſhall prevent- 
the ſtatute of limitations 
vhs {1 7 

But the writ to prevent : 
| ſtatute muſt have been pro- 
ceeded on 158 
A writ muſt be returnable the 
| next term, or it is void 409. 
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